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INTRODUCTION

In its recongderation notice, EPA solicits*comment on al aspects of the environmenta
impact of thefind rule” 68 Fed. Reg. 44620, 44625/2 (July 30, 2003). As st forth below,
EPA’s conclusion that the fina rule changes will not harm ar qudlity falsto takeinto
condderation important factors, including the substantia emission reductions that have been
achieved by EPA’s ongoing NSR enforcement initiative, and the additiond reductions that
would be achieved if EPA continued to gpply and enforce the pre-exigting rules governing
modifications. EPA’s assumption that sources will voluntarily reduce their emissions once NSR
requirements are weakened isillogica and finds no support in the administrative record for this
action. EPA’ sfallure to offer areasoned andysis for why the rule changes are consstent with the
Clean Air Act’ s purpose to protect public hedth and the environment from harmful air pollution
rendersthefina rule unlawful and arbitrary.

EPA dso solicits comment on five specific substantive provisons of thefind rule. As
et forth in detail below, each of these agpects of the find rule violate the plain language and
purpose of the Clean Air Act. Moreover, EPA falsto offer areasoned bass for its promulgation
of these rule changes. EPA’sfind action is therefore unlawful, arbitrary and capricious.

In addition, EPA has unlawfully and arbitrarily failed to grant recongderation on—or to
address—the other objections raised by our petitions for reconsideration. Those petitions, as
well asdl other documents cited in the present comments, are hereby incorporated by reference.

DISCUSSION
STANDARDS GOVERNING AGENCY RULEMAKING

Statutory I ssues. If Congress “had an intention on the precise question at issue, that
intention is the law and must be given effect.” Chevron, USA v. NRDC, 467 U.S. 837, 843 n.9
(1984). “If the intent of Congressis clear, that isthe end of the matter; for the court, aswell as
the agency, mugt give effect to the unambiguoudy expressed intent of Congress.” |d. 842-43.

“An agency is given no deference a dl on the question whether a gatute is ambiguous” Cajun
Electric Power Cooperativev. FERC, 924 F.2d 1132, 1136 (D.C. Cir. 1991) (emphasis added).

If Congress has not expressed a clear intention on the question a hand, and if Congress
has delegated interpretationa authority to the agency, the agency may adopt an interpretation --
but only if itis“reasonable” See Chevron, 467 U.S. at 845; United States v. Mead Corp., 533
U.S. 218 (2001). An agency interpretation is unreasonable if it is substantively inconsstent with
the applicable statute,* or unaccompanied by a reasoned explanation.?

1 See, eg., Whitman v. American Trucking Assns., 531 U.S. 457, 481-86 (2001) (under Chevron
Step Two, Court rejected EPA Clean Air Act interpretation that “goes beyond the limits of what

is ambiguous and contradicts what in our view is quite clear”); Natural Resources Defense

Council v. Daley, 209 F.3d 747, 753 (D.C. Cir. 2000) (under Chevron Step Two, Court rejected
agency interpretation that “ diverges from any redistic meaning” of the datute).
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Arbitrary and Capricious Action. Agency action will be held arbitrary and capricious if
the agency has not “identified and explained the reasoned basis for its decision,” Transactive
Corp. v. US 91 F.3d 232, 236 (D.C. Cir. 1996); if it has relied on irrdlevant factors, or failed to
congder relevant factors, Motor Vehicle Mfrs. Assn. v. Sate Farm Mut. Auto. Ins. Co., 463 U.S.
29, 43 (1983), Fox Television Sations v. FCC, 280 F.3d 1027, 1050-51, 1052 (D.C. Cir. 2002);
if it has reached a conclusion that is unsupported by substantia evidence, or runs counter to the
record, Assn. of Data Processing Service Orgs. v. Board of Governors, 745 F.2d 677, 683-84
(D.C. Cir. 1984), MVMA, 463 U.S. at 43; or if it hasfailed to explain a connection between the
facts and its conclusions. Dickson v. Secretary of Defense, 68 F.3d 1396, 1407 (D.C. Cir. 1995).

. COMMENTSON “ALL ASPECTSOF THE ENVIRONMENTAL IMPACT OF
THE FINAL RULE

The statutory interpretation underlying EPA’s December 2002 rule contravenes
Congressiond intent embodied in the plain meaning of the Act. However, assuming arguendo
that there was some gpparent ambiguity in the Act, examination of the Act’sar quality purposes
-- and the impact of EPA’s rule on those purposes -- would be a necessary component of the
datutory andyss.

Under Step One of Chevron, 467 U.S. at 843 n.9 (1984), agencies and courts must respect
the intent of Congress ascertained through “traditiond tools of statutory construction.” Among
those tools are the satutory context. See, e.g., Pilon v. USDOJ, 73 F.3d 1111, 1122 n.9 (D.C.
Cir. 1996) (“A provison that may seem ambiguous in isolaion is often clarified by the
remainder of the statutory scheme -- because the same terminology is used esewherein a
context that makes its meaning clear, or because only one of the permissible meanings produces
a substantive effect that is compatible with the rest of the law.”) (citation and internd quotations
omitted). And of course, akey component of context is statutory purpose. Mova Phar maceutical
Corp. v. Shalala, 140 F.3d 1060, 1067-68 (D.C. Cir. 1998) (“[w]e are not quite as sanguine as
the digtrict court that, in applying the firgt prong of Chevron, it sufficesto look only & the plain
language of the tatute. In expounding a statute, we must not be guided by a single sentence or
member of a sentence, but 1ook to the provisions of the whole law, and to its object and policy.”)
(emphasis added; brackets, citation and internal quotations omitted); Serra Club v. EPA, 294
F.3d 155, 161 (D.C. Cir. 2002) (under Chevron Step One, Court rejected EPA interpretation that
would “subvert the purposes of the [Clean Air] Act” by alowing delay in pollution control
deadlines).

Likewise, where a gatute is ambiguous, consideration of statutory purposeis crucid to
resolution of that ambiguity. Under Chevron Step Two, EPA’ s resolution of ambiguity must be

2 See, eg., Rettig v. Pension Benefit Guarantee Corp., 744 F.2d 133, 151 (D.C. Cir. 1984)
(under Chevron Step Two, court must determine inter alia “whether the agency considered the
matter in a detailed and reasoned fashion.”) (citation and interna quotations omitted); Kidney
Center v. Shalala, 133 F.3d 78, 87-88 (D.C. Cir. 1994) (vacating and remanding under Chevron
Step Two where agency’ s explanation was inadequate).
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“reasonable.” 467 U.S. at 845. EPA cannot possibly gauge the reasonableness of an

interpretation without assessing its impact on the Satutory purpose. See, e.g., Chao v. Mallard
Bay Drilling, 122 S. Ct. 738, 744 n.9 (2002) (Court rejected interpretation that would narrow the
protective reach of aregulatory statute: “ Such large gaps in the regulation of occupational hedlth
and safety would be plainly inconsstent with the purpose of the OSH Act.”); USA v.
Braxtenbrown-Smith, 278 F.3d 1348, 1352 (D.C. Cir. 2002) (“[T]he court must avoid an
interpretation that undermines congressiona purpose consdered as awhole when dterndive
interpretations congstent with the legidative purpose are available.”); US Airways v. Barnett,

122 S. Ct. 1516, 1521 (2002) (rejecting reading under which statutory provision “could not
accomplish itsintended objective’); U.SA. v. Barnes, 295 F.3d 1354, 1364 (D.C. Cir. 2002) (“A
gtatute should ordinarily be read to effectuate its purposes rather than frugtrate them.”) (interna
guotations and citation omitted); Barnhart v. Peabody Coal Co., 123 S. Ct. 748, 756 n.6 (2003)
(rgecting interpretation that would “thwart the statute’ s object”); U.S. v. Navajo Nation, 123 S.
Ct. 1079, 1092 (2003) (rgjecting reading that was “ out of line with one of the statute’ s principa
purposes’); Norfolk & Western Rwy. Co. v. Ayers, 123 S. Ct. 1210, 1225, 1228 (2003) (rejecting
reading “inconsstent with the Act’s overdl| recovery facilitating thrust” in favor of one that

“accords with the [Act]’ s overarching purpose’).

Protecting and enhancing air quality are crucia purposes of new source review. See, e.g.,
Chevron, 467 U.S. at 851 (objectives of NSR include “the environmenta interest in improving
ar qudity”). In nonattainment areas, NSR serves as a key component of the statutory program
for ataining hedth-based ar quality standards -- an objective the Supreme Court has described
asthe“heart” of, and “central” to, the Act. Train v. Natura Resources Defense Council, 421
U.S. 60, 66 (1975); Union Electric Co. v. EPA, 427 U.S. 246, 258 (1976). In PSD areas, NSR is
“the principa mechanism for monitoring consumption of dlowable increments and for
preventing sgnificant deterioration,” Alabama Power Co. v. Costle, 636 F.2d 323, 362 (D.C. Cir.
1979)(emphasis added), thus facilitating achievement of PSD’s gods, which -- asrepeatedly
emphasized by Congressinthe Act itsdf -- encompass air qudlity:

The purposes of th[e PSD] part are asfollows:

(2) to protect public hedth and welfare from any actud or potential
adverse effect which in the Adminigtrator’ s judgment may reasonably be
anticipate[d] to occur from air pallution or from exposures to pollutants in other
media, which pollutants originate as emissons to the ambient air),
notwithstanding attainment and maintenance of al national ambient air quality
standards;

(2) to preserve, protect, and enhance the air qudity in nationd parks,
national wilderness aress, national monuments, nationa seashores, and other
aress of pecia nationd or regiona naturd, recreationa, scenic, or historic value;

(3) to insure that economic growth will occur in amanner consstent with
the preservation of existing clean ar resources,

(4) to assure that emissions from any source in any State will not interfere
with any portion of the applicable implementation plan to prevent significant
deterioration of ar qudity for any other State; and
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(5) to assure that any decision to permit increased ar pallutionin any area
to which this section gppliesis made only after careful evauation of al the
consequences of such adecision and after adequate procedura opportunities for
informed public participation in the decisonmaking process.

§ 160 (emphasis added).

Congruing other Clean Air Act provisons, that listed air quality as one among severd
fectors, the D.C. Circuit hasindicated that air qudity properly dominates the task of
interpretation. Husgvarna AB v. EPA, 254 F.3d 195, 200 (D.C. Cir. 2001) (construing § 213,
Court holds: “The EPA did not deviate from its statutory mandate or frustrate congressiona will
by placing primary sgnificance on the ‘ greatest degree of emission reduction achievable' and by
considering cogt, noise, energy and safety factors as important but secondary factors. The
overriding goa of the section is air qudity and the other listed consderations, while Sgnificant,
are subordinate to that goal.”) (emphass added). Accord, American Petroleum Institute v. USEPA,
52 F.3d 1113, 1120 (D.C. Cir. 1995)(even though 8§ 211(k)(1) authorizes EPA to consider non-air-
quality issues such as“cogt” and “energy requirements,” Court held: “The overriding god isar
qudity, and the other listed consderations are subordinate to that god.”) (emphasis added).

Thereis no reason to conclude that air quality should receive any lessweight for NSR
purposes than in congtruing these other provisions. In any event, whether air quaity is the dominant
factor, it clearly isan important one. In ether case, EPA smply cannot performitstask of statutory
interpretation without evaluating air quality implications and factoring them into its decisonmaking.

A. EPA Failed to Take Into Account Emission Reductions That Have Been Achieved
by NSR Enforcement Actions Under the Pre-Existing Rule, and That Would Be
Achieved if EPA Continued to Enfor ce the Pre-Existing Rule

EPA’sdiscussion of environmenta effects from its NSR revisons omits a centraly
relevant factor: the enforcement initiatives addressng NSR, and the information yielded by those
initiatives. EPA has extendvely investigated and documented noncompliance with NSR by a
large number of fadilities. See, e.g., “Enforcement Alert: Compliance with Permitting Criticd to
Clean Air Act Goas’ (EPA OECA Jan. 1999), at 2 (“When EPA looks closgly at an industry
sector, usudly it discovers a high rate of noncompliance. For example, in its Wood Products
Initiative, EPA found NSR violations at approximately 70-80 percent of the facilities
investigated. Moreover, EPA continues to find high rates of noncompliance despite severa
successful enforcement actions.”). The agency -- aswell as date and citizen plaintiffs -- have
initiated severa proceedings to enforce NSR requirements.

As compiled by Clean Air Trust from EPA’s own press releases, cases for which EPA
has announced settlements promise reductions of 1.3 million tons annudly of various pollutants:

EPA Press Releases Announcing
New Sour ce Review Settlements

Company Industry ‘ Date ‘ Fxnerted Annnial
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Emission Reductions

from NSR
, electric

TampaElectric power 2/29/00 | 120,000+ tons?
PSEG Foss| LLG electric 1y oa02 |54,000 tons

power

electric 3
VEPCO power 4/21/03 | 237,000 tons

. electric 4
Cinergy power 12/21/00 | 500,000 tons
K och Petroleum refining 12/22/00 |5,200 tons |
BP Amoco refining 1/19/01 | 50,000+ tons® |
Motiva/Equilon and -
Deer Park refining 3/21/01 |60,000+tons ‘
Marathon Ashland refining 5/11/01 | 23,000 tons |
Premcor refining 7/12/01 | 5,600 tons |
Premcor refining 4/1/02 | not stated |
Murphy Oil refining 1/24/02 | not stated |
Conoco Inc. refining 12/20/01 | 8,000 tons |
Navagjo Refining
Co./Montana Refining | refining 12/20/01 | 2,800 tons
Co.
Lion Oil refining 3/11/03 |1,380tons |
- . wood

Williamette Industries products 7/20/00 | 27,000 tons
Boise Cascade wood 3/13/02 |2,166tons

products
Nucor Corp. steel 12/19/00 | 9,400 tons |
Alcoalnc. aluminum |4/9/03  |68,000 tons |
Ferro Corp. chemicals |3/18/02 |not stated |
Mortonintermationd | ericas | 10126100 |not stated
:z\éva Beef Packers, meatpacker |10/12/01 |not stated
Archer Daniels ethanol  |4/9/03 |63,000tons
Midland
AgraResources ethanol 10/2/02 | 5,280+ tons |
Agri-Energy ethanol 10/2/02 | 5,280+ tons |
Al-Corn ethanol 10/2/02 | 5,280+tons |
Central Minn. Ethanol ethanol 10/2/02 |5,280+tons

Coop.
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(épr:gﬁgmgg/alley ethanol 10/2/02 |5,280+tons ‘
Corn Plus ethanol 10/2/02 | 5,280+tons |
Diversified Energy ethanol 10/2/02 |5,280+tons |
Ethanol 2000 ethanol 10/2/02 |5,280+tons |
Gopher State ethanol 10/2/02 |5,280+tons |
Er%a(;ﬂ;r;d Corn ethanol 10/2/02 |5,280+tons ‘
Minnesota Energy ethanol 10/2/02 |5,280+tons |
Pro-Corn LLC ethanol 10/2/02 | 5,280+tons |
Total Annual Emissions 1.3 million tons
Reduced by NSR Settlements: '

“Clean Air Trust to EPA’s Jeffrey Holmstead: Read Y our Own EPA Press Releases!”™ (April 23,
2003) (footnotes omitted), http://www.cleanairtrust.org/rel ease.042303.html. Additional actions
are pending, promising further large reductions. Moreover, EPA’s own recognition of
widespread noncompliance indicates that more actions could be brought. Surrendering the ability
to bring such actions againgt future conduct, combined with EPA’s gpparent intent not to bring
further actions againgt facilities violating the previous rules represent serious casudlties of
EPA’sNSR “reform”.

Nowhere in the Supplementa Andysis (or other rulemaking documents) has EPA
accounted for this serious adverse consequence of its revisions.* Indeed, EPA has not even
considered or analyzed whether the above reductions could have occurred under the NSR
revisions promulgated in December, or what those revisons impact will be on the ability to
obtain additiond reductions in the future. Gven the Sze of the reductions to date, thisisahighly
relevant inquiry, and one whose omission renders the andysis hopelessly flawed.

EPA’sandyss of environmenta impact must aso account for the cumulative impact of
the December find rule in tandem with the RMRR provisons -- which were developed aong
with the December rule to serve a common objective, were proposed in December, and have
recently been sgned by the Adminigtrator asfind rules. The adverse impact of both rules
together on contral of emissonsislikely to be substantidly larger than that of ether one
individudly. In any event, EPA mug carefully andyze this highly reevant issue, taking account
of the impact on enforcement.

3 See“Administration Adopts Rule on Antipollution Exemption” (New Y ork Times Aug. 28,
2003) (Acting Adminigtrator Horinko “said it was unlikdly that the administration would bring
new suits under the old rule’).

4 To the contrary, EPA calculates NSR benefits by reference to facilities that have applied for
permits, see, e.g., Supp. Andysis a F-3 n.4, ignoring the large emisson reductions available
from sources that improperly fal to apply for permits.
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B. EPA Arbitrarily Assumes That Polluters Will Undertake Environmentally
Beneficial Activitiesif NSR Requirementsare Lifted

Underlying EPA’s anadlyssis an untenable assumption about the behavior of polluters.
that they would undertake environmentally beneficid activities, if the regulatory mandates
condraining them were lifted. This assumption fliesin the face of the most basic tenets of
environmenta economics. The very nature of air pollution isthat it is an externdity, and that
polluters benefit from the activity that produces the pollution, while others suffer the hedth and
environmenta consequences of the pollution. By assuming that polluters will volunterily
undertake to internalize their externdities, EPA’ s anadlysis denies this fundamenta redity -- and
ignores the repested history of polluters falure to undertake meaningful cleanup on their own,
absent outside condraint in the form of regulation.

EPA likewise places great emphasis on the eagerness of sources to avoid new source
review, and the associated time and expense. However, that very eagerness undermines EPA’s
efforts to weaken NSR agpplicability thresholds. When thresholds are strong, sources eager to
avoid NSR can do so by controlling their emissons tightly so as not to trigger the permit
requirement. Weskening NSR gpplicability thresholds alows these NSR-averse emitters to
pollute more while till evading review.

Moreover, NSR-averse emitters who unlawfully exceed tight thresholds without seeking
apermit are susceptible to enforcement actions -- such as the various proceedings initiated by
EPA, states and citizens in recent years. By relaxing the thresholds, EPA smply ratifies some or
al of the additiond pollution added by these facilities nonreviewed physical and operationd
changes -- and aso avoids opportunities to reduce pollution through applying controls such as
LAER, BACT and offsets to as-yet uncontrolled or poorly controlled violators.

C. EPA’s Evaluation of the Environmental | mpacts of Specific Rule Provisons Was
Arbitrary

1 Any-Two-in-Ten Baseline Calculation

EPA contends that the prior NSR rules “require[d] many changes made to existing
equipment to go through magjor NSR, without taking into account operating history, even when
such changes will not result in increased pollution to the environment.” 67 Fed. Reg. at 80192/1.
According to EPA, alowing sources to select any two years from the past decade for the purpose
of establishing their basdine emissons (the “ any-two-in-ten” test) “respond[s] to industry
concarns. . . without compromising air quality.” 67 Fed. Reg. at 80191/3. Contrary to EPA’s
assartion, logic and substantid evidence demondtrate that the “any-two-in-ten” methodology will
dlow subgantia increasesin harmful air pollution.

Under the prior rule, areviewing authority was to assume that emission levels that
occurred during the two years prior to a proposed change were representative of normal source
operations and would serve as the basdline from which to measure an emissonsincrease
resulting from achange. A different 2-year period could be used only if the permit applicant
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demondtrated to the satisfaction of the reviewing authority that a different 2 year period was
“more representative of normal source operations.” Under the new find rule, a source can salect
as its basdine the two-year period from the past decade during which the source' s emissons
were the highest. There is no requirement that the source demondrate that the sdlected two-year
period reflects normal source operations.

Though the pre-exiging rule alowed a permitting authority to gpprove a different two-
year period as more representative of normal source operations, there is no indication that
permitting authorities commonly granted such requests. Moreover, it is unlikely that many
sources, if any, could demongtrate that a higher emissions level reached nearly a decade earlier is
representative of current source operations. Though EPA appears to believe that any emissons
level reached by a source over the course of its“business cycle’ is representative of norma
source operations (see 67 Fed. Reg. at 80199/1)—a concept that we dispute—EPA’ s own study
reveds that the business cycle of many industriesis much shorter than ten years. Eagtern
Research Group, Business Cycles in Major Emitting Source Industries (Sept. 25, 1997). Indeed,
EPA’ s business cycle sudy falsto identify a single industry with atentyear business cycle. 1d.

By granting a source unfettered discretion to select asits basdine any two year period
over the past ten years, the finad rule allows sources to make changes that dramatically increase
their emissons without undergoing NSR. See Environmenta Integrity Project (EIP) and Council
of State Governments/Eastern Regiona Conference (CSG/ERC), Reform or Rollback? How
EPA'’s Changes to New Source Review Affect Air Pollution in 12 Sates. Summary Report
(DRAFT) (Updated Aug. 18, 2003).

EPA dso disngenuoudy asserts that though it has abandoned the two-year period
preceding a planned change as the basis for establishing pre-change emissions, “[t]he new rule
aso does not affect the way in which asource’sambient air quality impacts are evauated.” 67
Fed. Reg. a 80192/3. Though it istrue that the ambient impacts andysis required by NSR will
dill consder the amount that emissions increase above the source' s actud emissions during the
two years immediately preceding the change, the “ any-two-in-ten” test will dlow large numbers
of sources to escgpe NSR atogether. The inescagpable conclusion isthat the “ any-two-in-ten”
test will dramdticdly affect the evaluaion of ambient ar quaity impacts resulting from source
changes—by diminating the impacts analys's requirement.

2. Actual-to-Projected-Actual Test, Generally

EPA clamsthat the portion of the rule setting forth an “ actud-to- proj ected- actua
applicability test” (hereinafter referred to as“new test”) will have a“net environmental benefit.”
The agency basesits claim on four assertions, none of which finds any support in ether the
rulemaking record or the Supplementa Andysis.

a First Assertion

5 68 Fed. Reg. at 44625/1.
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EPA asserts that the new test will remove “barriers to projects that will reduce
emissions”® Thefull universe of EPA’s dlaimed support for this assertion is found in Appendix
G of the Supplementd Andyss. The only information presented in Appendix G to support the
two assertions are unsubstantiated industry-supplied anecdotes that are not even included in the
docket of this rulemaking. In report GAO-03-947, the Generd Accounting Office (“GAQ”) has
just concluded that these unverified and sdf-serving anecdotes were just that, and that they
carried no satistical validity.” The GAO went on to question whether the anecdotes can serve as
the basisfor EPA’ s assartion about removing barriers to environmentaly beneficid projects:

Because EPA based its concluson that NSR discouraged some
energy efficency projects on anecdotad information rather than a
comprehensve survey or representaive sample  of  industries
subject to the program, its findings ae not necessaily
representative of the program’s effect on energy efficiency projects
throughout the indudtries subject to the program. In addition,
EPA’s findings that some foregone energy efficiency projects
would have reduced ar emissons was based on the assumption
that facilities would not increase ther production leves dfter
peforming the projects  However, faciliies future leves of
production and emissons are uncertain because they may fluctuate
in response to economic conditions, and other factors®

EPA isthus unable to offer any valid support for its assertion that the old rule presented barriers
to projects that would reduce emissions.

b. Second Assertion

EPA ds0 assarts that the new test will remove *[i]ncentives to keep actud emissions high
before making achange”® Again, the full universe of EPA’s dlaimed support for this assertion is
found in Appendix G of the Supplementa Analyss. That appendix devotes just one paragraph
to this particular assertion.’® The paragraph makes reference to a single industry-supplied
anecdote. Notably, EPA’s recitation of the anecdote reveals that the company in question did not
even assert that any of the PSD/NNSR requirements created any incentive — in the recounted

6 1d. at 44625/2.

! Genera Accounting Office Report No. GAO-03-947, “EPA Should Use Available Data
to Monitor the Effects of Its Revisons to the New Source Review Program,” August 2003.

8 GAO Report a
o 68 Fed. Reg. at 44625/2.

10 Supplemental Andysisa G-3.

10
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incident or any other —for the company in question or any other company to raise emissons prior
to a planned physical or operational change. Indeed, EPA does not even assert that the rules at
the time actualy gave the company any incentive strong enough to ever causeit actudly to
inflaeitsemissons. Infact, it gppearsfrom EPA’s account that the source did not avail itsdlf of
its supposed ahility to inflate its emissions? Therefore, the solitary, unsubstantiated, industry-
supplied anecdote that EPA cites for its assertion does not actudly provide any support
whatsoever.

C. Third Assertion

Next, EPA assertsthat the new test will not result in higher emissions levels a eectric
utilities'? The agency bases this assertion solely on the fact that it has applied an actual-to-
projected-actua test to utilitiessince 1992. But the 1992 ruleisitsdf illegal, and indeed is under
court chalenge. In any event, the 2002 rule has changed the test that gppliesto utilitiesin
severd significant ways® The agency has not posed the question, much less investigated, what
the impact of these changes will be on emissons levels a utilities™* It offers nothing, then, to
support its assertion that the new test will not cause those levelsto rise. Aswe demonstrated in
our adminidrative comments and our reconsideration petition, the waysin which the rule has
changed the test for utilities increase the likdlihood that Sgnificant emissonsincreasss at utilities
will not be detected by permitting authorities prior to congtruction (or at dl, for that matter). In
actudity, then, dl the information in the rulemaking record points to the conclusion that the new
test will result in higher emissons levels a utilities

d. Fourth Assertion

Findly, EPA asserts that the new test will not result in higher emissonslevesthan the
preexisting test in any case in which, as a matter of fact, a Sgnificant emissons increase does
result from aphysical or operationa change to asource!® Thisis assertion is based on EPA’s
assumption that asgnificant emissons increase will never result from a change &fter the source
owner has reached a negative applicability determination using the new test. Asits sole support
for this assumption, EPA cites two requirements imposed by the new rule. Firgt, EPA citesthe

1 Id.

12 68 Fed. Reg. at 44625/2.

13 Seeid. at 44627-28 (identifying some of the waysin which the 2002 rule changes the
actual-to- projected-actua test that has gpplied to utilities snce 1992).

14 See Supplemental Analysisat 14 (“ Appendix G describes the environmental impacts of
switching to an actud-to-projected-actud test for sources other than electric utility steam
generating units”).

15 68 Fed. Reg. at 44625/2.

11
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requirement that a source report any post-change emissions increases that exceed the projections
on which the negative gpplicability determination was based. Second, EPA cites the requirement
that a source send regular post-change emissions reports to the permitting authority if the source
perceives a“reasonable possibility” that its projection of post-change emissonsiswrong.

The two requirements that EPA citesfail to provide any support for the agency’s
assumption that asgnificant emissionsincrease will never result from a change after the source
owner has reached a negative applicability determination using the new test. Firg, neither of the
requirements EPA cites prevents emissons from increasing significantly. Rather, they just
require the source owner to monitor, record, and report emissions under certain circumstances.
If the source owner monitors, records, and reports a Significant post-change emissons increase,
at best it could be compelled to then adopt best available pollution contrals (though the rule
nowhere so gates), but that will not dter the fact that a sgnificantly increased amount of
pollution has been released into the atmosphere over some period of time. What ismore, a
projection of post-change emissons, epecidly one that is made by a source without the
knowledge or supervison of a permitting authority, is much more likely to be wrong than the
cdculation of post-change emissions potentid, which iswhat the preexisting rule required. Pogt-
change potentid to emit is ascertainable to a high degree of certainty prior to occurrence of the
change. The accuracy of the pre-change calculation is assured to an even higher degree of
certainty where, as frequently happened under the preexisting rule, the source' s potentia to emit
is codified as a synthetic minor permit limit.

EPA concedesin its Supplementd Andysis that “the actud-to-projected actual test
would reduce the number of sources who would need to take permit limits.” It daimsthat
“environmenta benefit of these permit limitsis effectively preserved,” however, daming thet,
under the new rule, “any source projecting no sSgnificant actua increase must stay within that
projection or face NSR.” 1° Thisis specious. Even if the source’s projection of post-change
emissions happens to be the same number as would have appeared, under the old rule, in a
gynthetic minor permit, the consequences for emitting higher than the projection under the new
rule are much less severe than the consequences of emitting higher than the limit in asynthetic
minor permit under the old rule. Consequently, the probability of a source emitting at a higher
level than its pre-change projection is sgnificantly higher than the probability would have been,
under the old rule, of that source emitting a a higher level than the limit in its synthetic minor
permit.

In sum, comparing what happens under the new rule to what happens under the old rule
revedsthat, for two reasons, a sgnificant emissons increase is much more likely under the
former than under the latter. First, asource's emissons are much more likely to exceed an
emissions projection made pre-change than they are to exceed a emissions potential caculated
pre-change. Second, a source owner is much more likely to ignore a pre-change emissons
projection under the new rule than it would be to ignore a synthetic minor permit limit under the
old rule. EPA offers nothing whatsoever to refute the results of this comparison. The fact that a
sgnificant emissons increase is much more likely under the new rule than under the old belies

16 Supplementd Andysisat 14.
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EPA’ s assertion that the new test will not result in higher emissions levels than the preexigting
test in any case in which, as amatter of fact, a Sgnificant emissons increase does result from a
physical or operationad change to a source.

3. Plantwide Applicability Limitations

EPA clamsthat the plantwide applicability limitations (“PAL”) portion of the 2002 rule
will help carry out a purpose of the Clean Air Act by reducing the amount of ar pollution that
major industrial sources emit in this country.>” The agency basesits claim on three assertions,
none of which finds any support in either the rulemaking record or the Supplementad Anayss.
Two of the assertions would not support EPA’s claim even if they were corroborated.

a. First Assertion

EPA asserts that, in the absence of the 2002 rule, sources may subvert the purposes of the
Act’'sNSR provisons by undertaking serid emissions-increasing changes that, while too smdl
to trigger the NSR requirements, nevertheless add up to significant emissons increases over
time. According to EPA, the PALSs portion of the rule will prohibit these serid increases® The
agency cites nothing in the rulemaking record or the Supplementa analysis to support either part
of this assertion. Moreover, the language of the Clean Air Act disproves thefirgt part, and the
language of the new rule disproves the second.

In 1980, EPA promulgated a rule whereby a physical or operationd change to a source
“increases the amount of any air pollutant emitted,” as that phraseis used in the Act’ s definition
of “modification,”*° only if the change causes the amount of pollution emiltted to rise by forty
tons-per-year or more?® In justifying this de minimis emissions level, EPA stated: “Two factors
had an important influence on the choice of de minimis emissons levels within the resulting
range of annud emissonsrates. The primary one was the cumulative effect on increment
consumption of multiple sourcesin an area each making the maximum de minimis emissons
increase].]” 45 Fed. Reg. 52707 (August 7, 1980). If EPA beievesthat serid emisson increases
below leve that it established as de minimis are actudly harming air qudity, EPA must correct
thiserror in its statutory interpretation by revising the rule to decrease the de minimisleve. EPA
cannat rely on thisinfirmity inits prior determination regarding what condtitutes ade minimis
emissionsincrease exempt from NSR to judtify the PAL provisions. Inany case, as

17 67 Fed. Reg. at 80189/3 (“We believe that the added flexibility provided under a PAL
will fadlitate your ability to respond rapidly to changing market conditions while enhancing the
environmenta protection afforded under the program.”).

18 1d. at 80206/3, 80215/3.
9 42U.SC.§7411(8)(4).

20 40 C.F.R. 88 51.165(a)(1)(x); 51.166(0)(23)(i), 52.21(b)(23)(i).
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demongtrated in our administrative comments and reconsideration petition, rather than
remedying any existing regulatory subverson of Congressond intent, the rule commits a new,
more extreme subverson by exempting even larger emissons increases from NSR.

The new regulatory language belies EPA’ s contention that the rule will prohibit serid
emissonsincreases. As our administrative comments, our reconsderation petition, and the
recent study by the Environmental Integrity Project** demonstrate, the PAL establishment and
renewd provisonsin the rule ensure that afacility’s PAL will be much higher than the facility’s
actud aggregate emissions. Theinflated leve of the PAL will dlow afacility to avoid the NSR
requirements even if it makes serid changes that individualy increase source-wide emissions by
far more than forty tons-per year and that, in the aggregate, increase source-wide emissons by
massve amounts. Far from prohibiting serid “smdl” emissonsincreases, the new rule exempts
serid large emissons increases, and, for that matter, Smultaneous large incresses.

b. Second Assertion

Next, EPA asserts that the owner of afacility subject to a PAL established under the new
rule will have an incentive to control emissons from existing and new units a the facility so that
it may have flexibility to incresse emissions a other units®® Firg, it bears noting that this
assartion does nothing to subgtantiate EPA’ s claim that the new rule will lead to emissions
reductions. To the extent a facility-wide emisson limit gives the facility owner an incentive to
lower emissions at certain units, the incentiveis, as EPA acknowledges, that the decrease will
enable the owner to bring about an equivaent emissons increase at other units. Therefore,
EPA’ s assertion about the incentive that the rule supposedly creates does nothing to advance the
agency’s dam that the rule will reduce indudtrid ar pollution.

Second, the agency cites nothing in the rulemaking record to support the assertion that
the owner of afacility covered by a PAL established under this rule would have any incentive to
control emissions & any of the facility’ sunits. The Supplementad Andys's clams that
information outside of the rulemaking record — namely, the experience of six facilities that have
been subject to plant-wide emissons limits— supports EPA’ s assertion about incentives. What
the agency fails to mention, however, is that the requirements placed on those facilities were
dramaticdly different from the provisons of EPA’srule. The Secretary of New Jersey’s
Department of Environmental Protection, Nicholas DiPasquale, told former Adminigtrator
Whitman as much in aJuly 15, 2002 letter that isincluded in the rulemaking record:

The success of the Damler-Chryder PAL is inherent in its
desgn which is dgnificantly different than the PAL concept EPA
IS proposng. These fundamentd differences in Dedawa€e's

21 Environmenta Integrity Project (EIP) and Council of State Governments/Eastern
Regiona Conference (CSG/ERC), Reform or Rollback? How EPA’s Changes to New Source
Review Affect Air Pollution in 12 States: Summary Report (DRAFT) (Updated Aug. 18, 2003).

22 67 Fed. Reg. at 80206/3. —07/3, -21/1.
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approach vs. EPA’s apparent proposal make the use of our permit
to support your proposal ingppropriate.  For instance, Daimler-
Chryder's facility was required to go through control upgrades
prior to establishing the PAL. The EPA proposed PAL can be
based on an emisson level from 10 years ago plus “an amount that
is less than the sgnificance levd” (bonus) and reman a that leve
for 10 more years without triggering NSR for any changes,
modifications, additions or recondruction that does not cause the
PAL to be exceeded. In addition, there is no requirement to add
pollution abatement controls when modifying a mgor source under
a PAL or when new abatement technology becomes available. For
10 yeas, a mgor sources emisson limit will reman unchanged
and use outdated pollution control technology. Upon renewd, the
PAL may be revised, but there appears to be no hard and fast
requirement that it be done.

Delavaes PAL is of chorter duration than the EPA
proposal and permits a “look back” of only 5 years, thus providing
a more current character to the facility in terms of pollution
abatement technology. Also, the basdine period was carefully
examined to insure gppropriate downward adjusments were made
in devdoping the PAL that reflected regulatory emisson
reductions since the basdine period and emisson offsets for
planned expansons. It is not clear that the EPA proposad would
require these adjugments to basdine period emissons in arriving
a the PAL.

Although the EPA proposd essentidly dlows a source
under a PAL to avoid NSR/PSD as does our permit, the Delaware
approach ensures use of dae-of-the-at pollution  control
technology and lower emissons per emisson unit, than would
otherwise be atained. Deaware bdieves this levd of commitment
from a source is needed in order to insure those obtaining a PAL
are truly environmentd leaders and are cgpable of complying with
a pemit that offers dreamlined regulatory requirements, and
flexibility ong with the responsbility of sdlf-regulation.

EPA’'s comments on the Dedawaes Damler-Chryder
permit since its issuance have been nothing but complimentary. It
is surprisng now to learn that EPA intends to propose a package of
reforms that would preclude Ddlaware from repeating the success.
| am aso disappointed to learn that EPA intends to force states to
issue FALS despite our repeated comments to the contrary. On this
point, we believe the use of the PALs should be guided by specific
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criteria that takes into account a number of factors, including the
goplicant’s compliance history.?®

The differences identified by Mr. DiPasquae dso distinguish the other five examples
cited by EPA from the PAL provisions of the new rule. Notwithstanding that fact, EPA has
never attempted to rebut the letter’ s conclusion: that past experience provides no support for
EPA’s assertions about the radica and unprecedented PAL s that will be established under its
new rule. The agency cannot contend, then, that the experience of the Sx facilities cited in the
Supplemental Analysis provides any support for its assertion about the impact of the new rule. 2*

The language of the new rule itsalf belies EPA’ s assertion that the owner of afacility
covered by a PAL will have an incentive to control emissons at some of the facility’ sunits. As
our administrative comments and reconsderation petition demondgtrate, the PAL establishment
and renewd provisonsin the rule ensure that afacility’s PAL will be set much higher than the
facility’ s actud aggregate emissons, such that the owner will be able to increase emissons a
multiple units by dramatic amounts without having to lower emissons at other units by any
amount whatsoever. There is no support, then, for EPA’ s assertion that the establishment of a
PAL under the new rule will give afacility owner any measurable new incentive to control
emissons from exising or new units

C. Third Assertion

Findly, EPA assarts that the PAL portion of the new rule “assures that the environment
sees no sgnificant increases in emissons compared to the basdine actual emissons exiging
before the PAL is established.”?® Firg., to say that the environment will see no significant
increase above “basdine actud emissons’ is not to say that the environment will see no
sgnificant increase above today’ s emissons levels. As our adminigtrative comments and
petition for reconsderation demondrate, the rule defines “basdine actud emissons’ such that
the term normally will refer to a source emissonsleve that is subgtantidly higher than the leve
of the source' s emissions a the time the caculationis made. So EPA’ s assertion does nothing to
subgtantiate its claim that the new rule will not lead to more air pollution, much lessits dam that
the rule will lead to less ar pollution.

Moreover, a mere glance a the language of the new rule reveds that EPA’s assertion is
not eventrue. Therule plainly dlowsthe level of the PAL to be rased dramatically higher than

23 Letter from Nicholas DiPasquale to Christine Whitman, July 15, 2002.

24 For the same reason, EPA cannot cite the experience of the six facilities as support for its

assartion, in the reconsideration notice, that “[tjhe PAL provisonswill result in tens of

thousands of tons per year (tpy) of volatile organic compounds (VOC) reductions from just three
industrid categorieswhere PALs are likely to be used most often.” 68 Fed. Reg. at 44625/1.
See as0 Supplementd Andyssat 7. The agency cites no other support for that assertion.

2 67 Fed. Reg. at 80218/3.
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“basdline actud emissions exigting before the PAL is established” whenever anew unit is added
to the fadility.?® Therefore, this third assertion, like the first two, iswholly unsupported.

4, Clean Unit Exemption

Concerning the Clean Unit exemption, EPA clamsthat “once [a source has| ingaled
state- of- the-art emissions control, an additional mgor NSR review will generdly not resultin
any additional emissons controls for a period of years after the origina control technology
determination is made. In such cases, the mgjor NSR permitting requirements impose a
paperwork burden with little to no additiond environmental benefit. The Clean Unit applicability
test diminates this unnecessary adminidtrative action.” 68 Fed. Reg. 80222. This anadlyss must
be regjected.

Firg, EPA’s analys's assumes that the comparison will ways be between the same
standard -- e.g., BACT to BACT, or LAER to LAER. Under EPA’ srule, however, sources that
become Clean Unitsin attainment areas (thus adopting controls at BACT leve or weaker) can
retain that designation even when their areais redesignated to nonattainment, thus evading
LAER. EPA has not and cannot show that there is no ssignificant difference between BACT and
LAER.

Second, EPA does not and cannot deny that advances -- indeed, mgjor advances -- in
pollution control technology have occurred on numerous occasions over the last several decades.
Under EPA’s approach, a Clean Unit exemption issued in the years preceding any of these
sgnificant innovations would have guessed wrong -- i.e., it would have forfeited in advance an
opportunity for amajor upgrade in the protectiveness of pollution control. EPA lacks any
reasoned basis for concluding that substantid technologica innovation will not occur during any
particular future period -- especidly an entire decade. Indeed, Congress has repeatedly enacted
Clean Air Act amendments premised on the expectation that technologica progress can and will
occur in ashorter period of time than a decade -- going back at least asfar asthe 1970
Amendments, which established a three-year deadline for attainment of NAAQS. See, e.g.,
Union Electric, 427 U.S. at 256-60. Likewise, EPA has repeatedly promulgated technol ogy-
based standards with lead-time of substantialy less than ten years, thus reflecting the agency’s
conclusion that technologica progress can occur in ashorter time. In short, EPA lacksa
reasoned basis to enghrine its technologicaly pessmigtic Clean Unit exemption into law.

In any event, even on its face EPA’ s assartion is Smply that sgnificant technologica
progress “generaly” will not occur for aperiod of years following a Clean Unit determination.
Asthis formulation makes clear, even EPA recognizes that its exemption will result in a least
some sources being alowed to escape gpplication of substantialy more protective emission
contrals. By dlowing such evason, EPA’s exemption will impose upon communities near and
downwind of those sources a pollution burden that could have been avoided through
technologically available BACT or LAER controls. EPA has not and could not show that

26 |d. at 80257/3-58/1, 80272/3, 80287/2 (40 C.F.R. §§ 51.165(f)(11)(i)(A),
51.166(w)(11)(i)(a), 52.21(aa)(11)(1)(a)).
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protecting breathers in those circumstances “yield[s] again of trivid or no vaue” See Alabama
Power, 636 F.2d a 361. Nor can EPA justify foregoing redl pollution control benefits at such
sources by invoking the prospect that comparable technologica progress may not be achievable
at other sources. Id. (implied exemption authority “is not available for a Stuation where the
regulatory function does provide benefits, in the sense of furthering the regulatory og' ectives, but
the agency concludes that the acknowledged benefits are exceeded by the costs”) .2

Findly, for nonattainment areas, EPA’s Clean Unit exemption foregoes ared pollution
control benefit in the form of statutorily mandated offsets. CAA § 173(a)(1). Absent EPA’s
exemption, this benefit would apply, regardless of whether technology has improved in the last
severd years. In particular, even if there has been no technologica improvement, the source
would gill have to arrange for offsets to compensate for the pollution that it is adding. Indeed, in
many instances the source would have to offset more pollution then it is adding. See, e.g., 8 182
(requiring offset ratios exceeding 1-to-1, with higher ratios in more polluted aress). Thus, even
where there has been no recent technologica innovation, nonattainment NSR will necessarily
avoid emissonsin & least the amount being added by the source -- an amount thet, in turn,
necessarily exceeds the levels defined as sgnificant under EPA’ s regulaion. (If the amount
being added by the source did not exceed the sgnificance levd, it would not be subject to NSR
anyway under EPA’s regulations)®

5. Pollution Control Project Exclusion

EPA’s pallution control project (PCP) exemption will harm the environment by
exempting from NSR pollution increases (characterized by EPA as*“ collateral” increases) that
exceed the levels defined by EPA’ s rules as significant. Without NSR, these increases will be
unconstrained by NSR protections such as BACT, LAER, and offsets. The result will be more
pollution in affected communities than without the exemption -- sgnificantly more, because the
exemption comesinto play only where pollution increases would otherwise trigger NSR (i.e.,
where they exceed EPA’s sgnificance levels).

EPA attempts to minimize the importance of these increases, claiming that “any overdl
consequences would be negligible” Supp. Analysis a 14. The key hedge word hereis“overdl.”
Whether or not EPA thinks the statistics ook impressive when aggregated nationdly, the result
of the PCP exemption will be more exposure to so-cdled “collaterd” pollution in the
communities near and downwind of the exempted sources than would occur without the
exemption. Because this pollution exceeds EPA’s own sgnificance levels, EPA has not and

27 Likewise, EPA does not and could not demonstrate -- for Clean Units or any other aspect of the December rule --
that the agency’ s divergence from the statute is compelled by administrative necessity -- i.e., that “ practical
considerations make it impossible for the agency to carry out its mandate.” Alabama Power, 636 F.2d at 359
(emphasis added). EPA may not believe that NSR is worthwhile, but does not and could claim that it isinfeasible to
administer the program.

28 Responsesto other assertions madein the Environmental Analysis concerning Clean Units
can be found infra in the section discussing that issue.
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could not demondrate that protecting the public from it “yidd[] again of trivid or no vaue.”
See Alabama Power, 636 F.2d at 361.

EPA arguesthat the harm of “collaterd” pollution is counterbaanced by environmentaly
beneficial aspects of PCPs. B, to the extent those benefits are real,%° EPA has not shown they
would not occur anyway. To the contrary, EPA expresdy alows mandatory pollution control
projects -- i.e., ones that would have occurred anyway -- to qualify as PCPs. Supp. Analysisa E
2 n.3. Even asto non-mandatory PCPs, EPA has not shown they would not occur anyway, even
absent the exemption. Certainly afew anecdotes do not congtitute such proof.

In any event, the satutorily mandated NSR permit requirement produces gains of red
vauein contralling so-called “collaterd” increases, and EPA lacks authority to surrender those
gains by adminidrative fiat based on its policy conclusion that they are outweighed by
drawbacks. Alabama Power, 636 F.2d at 316 (implied exemption authority “is not available for a
gtuation where the regulatory function does provide benefits, in the sense of furthering the
regulatory objectives, but the agency concludes that the acknowledged benefits are exceeded by
the costs’).

Findly, EPA cannot judtify its exemption -- or its minimization of the exemption’s
impacts -- by citing a previous regulation and guidance document. See Supp. Analysisat E-1. A
guidance document does not condtitute law, and both it and the regulation act unlawfully in
purporting to authorize a PCP exemption. Thus, these documents do not cordtitute a vaid
basdine for EPA’sandysis.

1.  COMMENTSON SPECIFIC PROVISIONSOF THE FINAL RULE THAT ARE
UNDER RECONSIDERATION

A. Plantwide Applicability Limitations

The portions of the 2002 rule that provide for the establishment of plantwide applicability
limitations (“ PALS’) violate the Act by rdlieving facility owners of the obligation to obtain NSR
permits before undertaking physical and operationd changes that will result in Sgnificant
increases in the amounts of air pollutants emitted by the facilities. In its reconsideration notice,
EPA solicits comment on two of the PAL provisions that independently violate the Act.

29 EPA concludes that PCPswill in fact be beneficia smply because the exemption says they
must be. Supp. Andysisat E-2. Thiscrcular argument must fail: EPA cannot possibly know in
advance how authorities will implement the exemption, and thus cannot be confident that
exempted projects will be environmentaly beneficid. Moreover, EPA has promulgated alist of
presumptively beneficia projects, which will not even undergo a case-by- case determination of
net benefit. EPA cannot know that each project on the presumptive list will produce net benefits
in each and every ingtance.
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1 Requiring That the PAL Include the Potential Emissions of All Units Built
After the Close of the Two-Year Period Selected by the Facility Owner

The find rule declares that once the any-two-in-ten method is used to caculate an
emissions basdline for an entire fadility, *° “[€]missions from units on which actua construction
began after the 24-month period must be added to the PAL leve in an amount equd to the
potential to emit of the units”! (emphasis added). This provision is unlawful and arbitrary and
must be removed from the rule.

Allowing aPAL to be based even in part on potential rather than actual emissons
violates CAA 8§ 111(a)(4). Specificdly, including potentia emissonsin a PAL enablesthe
source to undertake a physica or operationa change that increases actua emissions without
undergoing NSR, by offsetting its actud emissions increase with afictitious (non-actual)
emission reduction. This contravenes the principle — underlying the Alabama Power decison
and gtated explicitly by EPA in the preambleto its 1980 PSD regulations—that NSR
applicability isbased on actud emissons. Moreover, thiswould allow a source to creste offsets
by reducing only its potentia to emit, in violation of Clean Air Act requirements specifying that
offsets must be actud emissions. CAA 8§ 173(c).

EPA doesnot claim that a“new” unit will ever actudly emit at its potentid. To the
contrary, EPA recognizesin other parts of the preamble to the fina rule that sourcestypicdly
emit wdl below ther potentid. See, e.g., 67 Fed. Reg. a 80199/2 (Pointing to public comments
dating that “most emissions units are operating a an activity level much lower than the dlowed
activity leve.”). EPA’sargument that a“new” unit may “have undergone mgor or minor NSR
review” and may have been required “to comply with the recent control technology requirements
and other emission limitations that are representative of how [it] intend[s] to actualy operate the
emissons unit,” (68 Fed. Reg. at 44626/2-3) offers no support for its decison to caculate
basdine emissons for such aunit based onits potentid emissons. Regardless of the
preconstruction requirements that gpply to aunit when it isingtaled, EPA offers no bassfor a
concluson that the unit, once operationd, will emit a itsfull potentid.

The concern expressed by EPA that a“new” unit’s recent actud emissons “may not be
representative of intended operations’ (68 Fed. Reg. at 44626/2) is insufficient to overcomethe
unlawfulness of including potential emissonsin asource’ SNSR basdine. Moreover, EPA fails
to offer a reasoned explanation for why a source’ s potential emissions would be any more
representative of the source’ sintended future operations than the source' s actud higtorical
emissions. With respect to those “new” units that have aready been operating for two years or

%0 Therulededaresthat the any-two-in-ten method for calculating “ basdline actud
emissions’ shdl bethebasisfor settinga PAL. 40 C.F.R. 88 51.165(f)(6), 51.166(w)(6),

52.21(ag)(6).

3L 40 C.F.R. 88 51.165(f)(6), 51.166(w)(6), 52.21(aa)(6).
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more,*? EPA admitsin other NSR contexts that it is possible to cal culate an accurate measure of
aunit’s actua emissions once the unit has been operating for two years. With respect to units
that have been operating for less than two years, EPA could have adopted an dternative
approach that would have avoided the statutory violation and arbitrariness caused by
incorporation of potential emissonsinto a PAL. For example, EPA could have decided to
include new unitsinto the PAL based on aredlistic projection of future actua emissions.®® If
EPA isunable to identify alawful gpproach to incorporating new emisson unitsinto a PAL,
EPA should ether limit the PAL option to facilities that have no new units, or diminate the PAL
option atogether.

2. Exempting From Permitting Review Activities That Are Unquestionably
Physical or Operational Changes and That Have Actually Increased Source
Emissions by Significant Amounts

In some ingtances in which the permitting authority and the owner/operator of a source
agree that an activity proposed by the latter would be a“physica changein, or changein the
method of operation of, [the] stationary source,”** the operating permit is supplemented with a
provision prohihiting the source from emitting above a certain level.*® Theleve of this so-called
“synthetic minor limit” is st just below the point that — if projected to be the source's post-
change emissionslevel —would necessitate the conclusion that the physica or operationa
change “increases the amount of any air pollutant emitted by such source.”3® If, after the change
takes place, the operating permit is amended to raise the level above which the source may not
emit, then the amendment immediately subjects the owner/operator to an obligation to satisfy the
PSD/NNSR requirements for the physical or operationa change, asif that change had not
aready occurred.3” This occurs because the amendment necessitates the conclusion that the

32 The scope of the regulatory provison is not limited to a unit that began operating only a

very short time before establishment of the PAL. Rather, it gppliesto a unit that began operating
any time after the dlose of the two-year basdine calculation period sdected by the owner. Since
a source can select any two year period within the past ten years asits basdline, a so-cdled
“new” unit could have been operating for up to eight years prior to establishment of the PAL.

33 This suggestion of a possible dternative should in no way be interpreted as an

endorsement of the unlawful and arbitrary actud-to-projected-actua test for determining NSR
goplicahility promulgated by EPA in the find rule, which utterly fals to ensure that sources will
not make changes that increase actud emissions without undergoing NSR.

¥ 1d. 8§ 7411(a)(4).
3% See 68 Fed. Reg. at 44626/2.
36 42 U.S.C. § 7411(a)(4); see s 68 Fed. Reg. at 44626/2.

37 40 C.F.R. §8 51.165(8)(5)(ii); 51.166(r)(2); 52.21(r)(4).
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earlier activity, which was determined to be a“physica changein, or change in the method of
operation of, [the] sationary source,” in fact “increases the amount of any air pollutant emitted
by [the] source.” %8

Thefind rule declares that a source that has avoided the NSR requirements for a physica
or operational change by accepting a synthetic minor limit must be excused from those
requirements when the source becomes subject to a PAL.*° If, for instance, the synthetic minor
limit has been set for the facility as awhole*® and a PAL is then established for the facility a a
level higher than the synthetic minor limit (Something thet the rulé' s PAL calculation method
renders not only possible, but dso likely), then, under the fina rule, neither the establishment of
the PAL nor any subsequent amendment of the operating permit to incorporate the PAL triggers
the NSR requirements. Thisis the case under the rule even though the establishment of the PAL
necessitates a projection that the facility’ s emissons will exceed the leve of the facility’s
synthetic minor limit.** When the facility then takes advartage of the PAL and actualy raisesits
emissonsleve abovethelevd of the synthetic minor limit, that event does not trigger the NSR
requirements either.*? In other words, the rule purports to exempt from the preconstruction
permitting requirements physical and operational source changes that must be projected to
increase source emissons, and that ultimately do, in fact, increase source emissons. Because the
Clean Air Act mandates a preconstruction permit for any physica or operational change a a
source that increases source emissions, the rule is“not in accordance with” the Act.®

EPA provides no explanation whatsoever in the reconsderation notice for its decision to
mandate that the establishment of a PAL erase afacility-wide synthetic minor limit. In the

38 42 U.S.C. § 7411(a)(4).

39 67 Fed. Reg. at 80210/3. Seealsoid. at 80255/1, 80270/1, 80284/3 (40 C.F.R. §§
51.165(f)(1)(iii)(C), 51.166(w)(1)(ii)(C), 52.21(aa)(1)(ii)(c)).

40 68 Fed. Reg. a 44626/2 (“A synthetic minor limit isalimit that isincluded in a permit by
areviewing authority at the request of a source to reduce the potentia to emit (PTE) of afacility
or emissions unit below alevel that would otherwise subject the facility or emissions unit to
some regulatory requirement.”) (emphasis added).

4 “Should you request a PAL, today’ s revised regulations alow the PAL to eiminate
annud emissons or operationd limits that you previoudy took at your stationary source to avoid
magor NSR for the PAL pollutant. This means that you may relax or remove these limits without
triggering maor NSR when the PAL becomes effective.” 67 Fed. Reg. at 80210/3.

42 Id.

4 1d. § 7607(d)(9)(A).
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absence of an explanation, the rule is not only in conflict with clear statutory language, but also
“arbitrary [and] capricious.”**

Thefind rul€ s carte blanche dimination of synthetic minor limitsis unlawful for
another reason aswel: many, if not mogt, such limits are included in federdly-enforceable
permits issued by States pursuant to the requirements of their state implementation plans (SIPs).
See U.S EPA, Guidance on Limiting Potential to Emit in New Source Permitting, June 13, 1989,
http://www.epa.gov/Region7/programs/ar td/air/nsr/nsrmemos/Imitpotl.pdf. Once incorporated into
a SP permit, a synthetic minor limit becomes federdly enforcesble under the SIP. I1d. EPA
cannot diminate an emisson limitation from a SIP unlessit does so by (1) approving aSIP
revison “submitted by a State” pursuant to CAA 8§ 110(1), or (2) promulgating a federa
implementation plan (FIP) pursuant to CAA 8 110(c)(1). No State submitted such a proposed
SIPrevison to EPA, and EPA had no authority to unilaterdly eiminate SIP requirements
through the NSR rulemaking. Nor does the NSR rulemaking congtitute promulgation of a FIP
under CAA 8110(c)(1). Inany case, the statutory prerequisites for promulgeation of a FIP have
not been met. Thus it was unlawful for EPA to include a provison in the find NSR rule
eliminating synthetic minor limits applicable to sources that choose to accept a PAL.

Even if EPA possessed authority to unilaterdly diminate SIP limits through the NSR
rulemaking, eimination of limits gpplicable to sourcesin non-attainment areas would be
unlawful under the Act’s Generd Savings Clause, which states: “No control requirement in
effect, or required to be adopted by an order, settlement agreement, or plan in effect before
November 15, 1990, in any areawhich is a nonattainment areafor any air pollutant may be
modified after November 15, 1990, in any manner unless the modification insure equivaent or
greater emission reductions of such air pollutant.” CAA §193. Evenif aPAL limit would
ensure equal or grester emission reductions—which it would not—EPA’ s dimination of
synthetic minor limits would be unlawful because even after expiraion of a PAL the synthetic
minor limits are not reindated. See 67 Fed. Reg. at 80208/2.

Findly, some states establish synthetic minor limits under state-only permiits, (i.e,
permitsthat are not federaly enforceable). Thus, EPA’s purported dimination of al synthetic
minor limitsthat apply to PAL sourcesviolates CAA 8 116, which preserves State authority to
adopt more stringent air pollution limitations than those adopted by the federd government. See
§ 116 (“[N]othing in this chapter shdl preclude or deny the right of any State or political
subdivision thereof to adopt or enforce (1) any standard or limitation repecting emissions of air
pollutants or (2) any requirement respecting control of abatement of air pollution . . .”).

44 42 U.S.C. § 7607(d)(9)(A).
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B. Actual-to-Projected-Actual Test
1 Allowing Use of the Actual-To-Projected-Actual Test For Replacement Units

EPA’s decison to alow sources to use the actua-to-projected-actua test for the purpose
of determining whether areplaced or reconstructed emissons unit will result in anincrease in
emissionsis arbitrary and capricious because EPA fails to offer areasoned explanation for how a
source could accurately project post-change emissions for such emisson units. When EPA
proposed the WEPCO rulein 1991, EPA stated: “Since thereis no relevant operating history for
... replaced units, it is not possible to reasonably project post-change utilization for these units,
and hence, their future level of ‘ representative annud actual emissions.”” 56 Fed. Reg. 27630,
27636/2 (June 14, 1991). EPA offers no explanation for its changed position other than to make
the unsupported assertion that “a source replacing a unit should be able to adequately project and
track emissions for the replacement unit based, in part, on the operating history of the replaced
unit.” 67 Fed. Reg. a 80194/3 (emphasis added). In light of EPA’s (1) failure to rebut its prior
conclusion that it is not possible to reasonably project post-change utilization for a replacement
unit based on the operating history of the pre-existing unit, and (2) current admission that the
operaing history of the replaced unit can only partidly serve as the basis for a projection of post-
change emissons, EPA’s decision to alow sources to apply the actua-to-projected- actua test in
determini ng whether the replacement of an emissions unit triggers NSR is arbitrary and
capricious.®®

2. Exemption From Post-Change Recor dkeeping and Reporting Based on
Sour ce Determination That Thereisno “ Reasonable Possibility” That Post-
Change Emissionswill Exceed Sour ce Projections

The post-change reporting and recordkeeping requirements set forth in the final rule®®
only gpply to asource “if thereis a‘reasonable possibility’ that the project will result ina
ggnificant emissonsincrease.” 68 Fed. Reg. at 44627/2 Thefina rule leaves the determination
as to whether there is a“reasonable possbility” that a change will result in a sgnificant
emissionsincrease entirdy up to the source. See 40 C.F.R. § 52.21(r)(6). For the reasons set
forth below, EPA’ s adoption of this “reasonable possbility” test is unlawful and arbitrary.

45 In an apparent attempt to support its decision to alow the actua-to- projected-test for

replacement units, EPA’srefers to its 1980 decision “againgt gpplying PSD to ‘reconstruction,’
even of entire sources, on the grounds that, as to existing sources that would not otherwise be
subjected to PSD review as amaor modification(i.e. such source would not cause a significant
new emissons increase), changes that had no emission consegquences should not be subject to
PSD regardless of their magnitude.” 67 Fed. Reg. at 80194/2 (emphasis added). That 1980
decision has no rdevance to EPA’ s decision to alow a source to gpply the actua-to-projected-
actud test in determining whether a replacement unit will result in an increase in emissons,
thereby triggering NSR as a modification under CAA § 111(a)(4).

46 EPA’ s authority to require sources to maintain and submit records for the purpose of

assuring that post-change emissions do not exceed the NSR applicability threshold is derived
from CAA 8§ 114(a), 42 U.S.C. 8§ 7414(a).
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The “Reasonable Possibility” Test isImpermissibly Vague. Neither the find rule nor
the accompanying preamble identify the factors that a source must take into congderation in
determining whether there is a*“ reasonably possibility” that post-change emissions may exceed
the NSR significance level. Thisvaguenessis compounded by EPA’s decison to require a
source to exclude consideration of future emissons that the source believes will be attributable
soldly to “demand growth.” See 40 C.F.R. § 52.21(b)(41)(ii)(c)(source must exclude from its
cdculation “that portion of the unit's emissions following the project that an existing unit could
have accommodated during the consecutive 24-month period used to establish basdline actua
emissons. . . and that are dso unrelated to the particular project, including any increased
utilization due to product demand growth.”). AsEPA sated in its 1998 proposd, “thereis no
plausible distinction between emissons increases due solely to demand growth as an
independent factor and those changes at a source that respond to, or create new, demand growth
which then results in increases capacity utilization.” 63 Fed. Reg. at 39861/3. Nonetheless, EPA
included the demand growth exclusion in the find rule without explaining how asourceisto
distinguish between emission increases due to demand growth and those resulting from a
physical or operationa change. Given the ambiguity regarding how a sourceisto determine
which emisson increases result from achange, it is arbitrary for EPA to exempt a source from
post-change record- keeping and reporting based on the source's unreviewed determination that
there is no reasonable possihility of asgnificant post-change emissionsincrease.

EPA’s Reliance on the Reasonable Possibility Test to Assure NSR Compliance
Arbitrarily Ignores Difficultiesin Enforcement. EPA’s decison to exempt a source from
recordkeeping and reporting based on the source' s independent projection of post-change
emissions dso arhitrarily runs counter to evidence before the agency demondirating that sources
cannot be relied upon to saf-police NSR compliance.

In its 1996 proposa, EPA described the annud reporting requirement as a* safeguard”
that would “guard againgt the possibility that significant unreviewed increasesin actud
emissions would occur” by “guaranted]ing] the accuracy of the projection for at least 5 years.”
61 Fed. Reg. at 38267-38268. By 1998, EPA lacked confidence that even mandatory annual
reporting would be adequate to assure source compliance. EPA explained that “snce the
issuance of the WEPCO rules, it gppears that dthough there are a substantial number of changes
to exigting units, as well as an increase in the amount of dectricity being generated for use
outsde of the loca service didrict, change to utility units as well as post-change emissons
estimates are not being reported to permitting agencies.” 63 Fed. Reg. at 39860/1.
Subsequently, EPA concluded following an extensive investigation that “[€]vidence suggests that
violations of the mgor NSR requirements are widespread.” See Enforcement Alert: Compliance
With Permitting Critical to Clean Air Act Goals (Jan. 1999)(available online at
http://www.epa.gov/Compliance/resources/newsl etters/civil/enfal ert/newsource.pdf). EPA reported that
when it “looks closdy at an industry sector, usudly it discovers a high rate of noncompliance.
For example, in its Wood Products Initiative, EPA found NSR violations at approximately 70-80
percent of the facilitiesinvestigated. Moreover, EPA continues to find high rates of
noncompliance despite severa successful enforcement actions.” 1d.
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Inlight of evidence before that agency indicating that (1) utilities subject to the actud-to-
projected-actud test under the WEPCO rule were often failing to submit required post-change
emission reports and (2) large numbers of sourcesin al industry sectors are violating NSR, EPA
should have strengthened recordkeeping and reporting requirements.’ EPA utterly failsto offer
areasoned explanation for why, despite evidence of widespread noncompliance with NSR
requirements, the final rules exempt a source from post-change recordkeeping and reporting
based on nothing more than the source’ s unreviewed conclusion that there is no reasonable
possihility of aggnificant post-change emissons increase.

Post-Change Recor dkeeping and Reporting is Not Duplicative, Unnecessary, or
Overly Burdensome. None of the judtifications that EPA offersfor the “ reasonable possibility”
test have merit. Firg, there is no support in the record for the assertions made by some
commenters (see 68 Fed. Reg. at 44627) that smilar information is dready availablein TitleV
reports and state emission inventories. Indeed, EPA never datesthat it agrees that post-change
recordkeeping and reporting requirements would be duplicative of requirements under other
CAA programs, but merdly explains that some public comments made this assartion. See, id.

In any case, there is no reason to believe that data provided for the purpose of emission
inventoriesor in Title V reports would enable a permitting authority to determine whether any
particular physica or operationd change resultsin an emissonsincrease. Emisson inventory
datais frequently based on egtimates, not on measurements of actua source emissons. See
http://www.epa.gov/oar/oagps/efactors.html. Moreover, emisson inventories typicaly focuson
emissions from entire plants rather than from individual emission units, and thus are of little use
for ng whether post-change emissions from an individual emissons unit trigger NSR.
Likewise, the Title V' program only requires recordkeeping and reporting sufficient to assure
compliance with gpplicable requirements included in a source' s operating permit. See CAA §
502(b)(5)(A)(an approved Title V program must ensure that the permitting authority has
adequate authority to “assure compliance by all sources required to have a permit under this
subchapter with each applicable standard, regulation, or requirement under this
chapter.” (emphasis added), CAA 8§ 504(a)(“ Each permit issued under this subchapter shall
include. . . such other conditions as are hecessary to assure compliance with gpplicable
requirements of this chapter.”)(emphasis added), CAA 8 504(c)(* Each permit issued under this
subchapter shall set forth ingpection, entry, monitoring, compliance certification, and reporting
requirements to assure compliance with permit terms and conditions.” )(emphasis added). If a
source concludes that NSR is ingpplicable, NSR requirements are not included in the source's

47 EPA’s daim that the recordkeeping and reporting requirementsin the find rule are

stronger in some respects than the requirements of the pre-exiding rule (see 68 Fed. Reg. at
44627/3) is basaless. Under the pre-exigting rules, a source was not required to submit emissions
reports o long as it determined that there is no potentia for asgnificant emissonsincrease
(applying the actud-to- potentia test). Under the new find rule, a source can il avoid reporting
requirements by applying the actua-to-potential test, but can aso avoid reporting requirements

by applying the actud-to-projected- actud test and concluding that there is no “reasonable
posshility” that emissonswill increase Sgnificantly as aresult of achange. Thus, thefind rule
plainly exempts more sources from recordkeeping and reporting than the pre-existing rule.
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operating permit. Thus, thereis no reason to conclude that recordkeeping and reporting
requirements set forth in the source’ s operating permit would be sufficient to aert the permitting
authority if the source' s post-change emissions exceed the NSR applicability threshold.

EPA’s concern “that without some qualifier on when [a source] need[q) to retain records
and report, our rules would encompass any physica or operationa change . . . no matter how
inconsequentia and unlikely that an emissonsincrease would result” (see 68 Fed. Reg. at
44627/3) is unfounded. Under the find rules a source can choose to project post-change
emissions on the basis of each unit’'s PTE instead of on projected actud emissons. See 67 Fed.
Reg. at 80194/2. If asource concludesthat it is not subject to NSR based on post-change PTE,
the source is not required to track or report post-change emissons. I1d. Thus, contrary to EPA’s
assertion, the recordkeeping and reporting rules would not gpply to “any physica or operationa
change’ but only to changes that could potentidly lead to an increase in actud emissons.
Requiring a source to document post-change emissions under circumstances where a change
could result in asignificant increase in emissons sarves NSR' s ar quaity purposes (discussed
earlier in these comments) It isunlawful and arbitrary for the Administrator to defer to a
source’ s judgment regarding whether recordkeeping and reporting is necessary to guard against
unpermitted increases in actud emissons following aphysica or operationa change.

Finaly, though EPA asserts in the reconsderation notice that the “reasonable possbility
test” is designed to “baance the need for information to determine compliance” with the
“associated burden of recordkeeping and reporting,” (see 68 Fed. Reg. at 44627), EPA offersno
evidence or analys's suggesting that requiring sources to submit post-change reportsis overly
burdensome on either sources or permitting authorities. To the contrary, EPA acknowledges that
“[i]n generd, commenters were supportive of a5-year recordkeeping requirement.” 1d.
Moreover, though EPA states that some commenters argued that post-change reporting would be
overly burdensome, (see 68 Fed. Reg. at 44627), EPA does not itsalf conclude that thisistrue.
Thus, EPA hasfailed to offer areasoned explanation for why it is necessary to reduce the burden
posed by post-change recordkegping and reporting by adopting the “reasonable possibility” test.

C. “Clean” Units

EPA’ s July 30 notice solicits comment on one aspect of our petition for reconsideration --
specificaly, whether afacility designated as a Clean Unit can retain that designation when the
areawhereit islocated is redesignated to nonattainment. 68 Fed. Reg. 44628. However, the July
30 natice unlawfully and arbitrarily fals to grant reconsderation on -- or to address -- the other
objections raised by our petition for reconsderation on the Clean Unit issue. See Pet. Recon. at
92-110.

On the one issue the notice does address -- gpplication of the Clean Unit exemption to
redesignated nonattainment areas -- the agency’ s defense of its gpproach is meritless. As
indicated in our petition, the Clean Unit provision violates the Act, which providesthat NSR is
triggered by “any” physical or operationa change at amgor source that increases emissions.
88 111(a)(4), 171(4), 179(2)(C). EPA lacks authority to narrow this mandate by excluding
emissionsincreases at some magjor sources (i.e., those designated as “Clean Units’). See, e.g.,
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Serra Club v. USEPA, 129 F.3d 137, 140 (D.C. Cir. 1997) (“this court has consistently struck
down adminigtrative narrowing of clear statutory mandates’).

This satutory violation is especidly egregious in the case of areas redesignated to
nonattainment. In the Clean Air Act, Congress prescribed a carefully calibrated series of
requirements governing nonattainment aress, designated to produce expeditious progress towards
attainment by statutory deadlines. For example, the level of technology-based control isto be the
lowest achievable emissons rate; the tonnage thresholds defining mgor sources vary depending
on how polluted the arealis, and pollution increases must be offset, in retios that vary depending
on how polluted the areais. See, e.g., 88 173, 182. EPA lacks authority to shunt aside this
gatutory program and subgtitute an adternate one of its choosing. That is al the more true here,
where EPA is subgtituting weaker anti- pollution measures for those required for by the Act -- for
example, by dlowing use of controls at the level of BACT or even weeker (for example, controls
deemed “comparable” to BACT).

EPA’s attempts to justify this gpproach are meritless.

Retroactivity. EPA arguesthat “[a]s agenerd rule, permitting decisons are not per se
invalid, or retroactively changed by virtue of a change in an aredl s attainment status. For
example, we do not require sources that have applied BACT to upgrade controls to comply with
LAER or obtain offsets when an area s designation changes.” 68 Fed. Reg. 44628. However,
once an areais designated to nonattainment, gpplying the applicable nonattainment requirements
(induding NSR) prospectively to subsequently occurring physica and operational changes does
not condtitute “retroactivle]” regulation. Whether or not such application disgppoints
expectations of source owners, such disappointment about the prospective application of a
regulation falsfar short of retroactivity. See, e.g., Landgraf v. US Film Products 511 U.S. 244,
269-70 & n.4 (1994) (“[a] statute does not operate ‘retrospectively’ merely becauseit is gpplied
in acase arigng from conduct antedating the statute’' s enactment, or upsets expectations based in
prior law”; “Even uncontroversidly progpective statutes may unsettle expectations and impose
burdens on past conduct: a new property tax or zoning regulation may upset the reasonable
expectations that prompted those affected to acquire property; a new law banning gambling
harms the person who had begun to construct a casino before the law’ s enactment or spent his
life learning to count cards. If every time aman relied on existing law in arranging his effairs, he
were made secure againgt any changein legd rules, the whole body of our law would be ossfied
forever.”) (citation, internd parentheses and quotations omitted).

Thisis especidly true here, where any expectations that may arise will be the product of
EPA’srequlation (1) adopting a Clean Unit exemption, and (2) providing that the exemption can
be retained upon redesignation to nonattainment. EPA can avoid creating such expectationsin
the first place by revising its regulations to eiminate the exemption, or to provide that the
exemption ceases to govern ypon redesignation to nonattainment. With industry on notice
upfront about the applicable ground rules, the expectations cited by EPA would never come into
existence, and thus would never be disappointed.

EPA’s andogy to “sources that have applied BACT” (68 Fed. Reg. 44628) isinapt.
Whatever one might conclude concerning the gppropriate applicability of nonattainment NSR to
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a source that undertook a physical and operationa change before redesignation, thet fact pattern
in no way justifies exempting sources that undertake such changes after redesignation.

The D.C. Circuit has expresdy confirmed that gpplication of Clean Air Act
nonattainment requirementsin areas redesgnated to nonattainment raises no retroactivity
concerns. In Serra Club, the Court overturned EPA’ s attempt to establish a one-year exemption
from conformity requirements in newly designated nonattainment areas, holding that “this case
involves an adminigrative agency’ s authority to limit the prospective, rather than retroactive,
goplication of regulations implementing a Satutory mandate.” 129 F.3d at 142 (emphasisin
origind). Indeed, EPA’s argument that it was alowed to shield those who had placed rdiance in
the pre-redesignation legd framework was “ridiculous’ and “absurd[].” 1d. 142-43. The Court
concluded that, “[a]bsent a showing of retroactivity, the chalenged exemptions must be trested
no differently than any other adminidrative exemption from a categorica statutory mandate.” 1d.
143 (emphasis added).*®

In short, EPA’ s Clean Unit exemption -- a more brazen departure from the Act than the
exemption struck down in Serra Club*® -- cannot be salvaged through meritless arguments about
retroactivity and reliance. Moreover, even assuming arguendo that the exemption were not
contrary to clear congressond intent, EPA’ s reliance on spurious retroactivity and reliance
arguments to support it renders the agency’ s rule unreasonable under Chevron Step Two aswell
as arbitrary and capricious.

Compliance with Clean Air Act. EPA arguesthat its approach “is consstent with the
Clean Air Act. The requirements of section 173 of the Act, including the requirements to apply
LAER and obtain offsats, gpply only if aproject will result in an emissionsincrease. Aslong as
an emissons unit maintains its status as a Clean Unit, it has not increased emissions.” 68 Fed.

48 Congress s subsequent decision in 2000 to enact a one-year conformity grace period

(8 176(c)(6)) in no way diminishes the vdidity of the D.C. Circuit' s anadlysis concluding that

EPA lacked authority under the pre-2000 Act to create such a grace period by administrative fiat.
See Serra Club, 129 F.3d a 143 (“Although it is certainly within Congress s power to provide
such grandfathering provisons, neither adminidrative agencies nor courts may do so in the
absence [of] clear statutory authority.”) (emphasis added). See also West Virginia Univ.
Hospitalsv. Casey, 499 U.S. 83, 101-02 n.7 (1991) (rejecting dissenter’s argument “that today’s
holding will be proved wrong if Congress amends the law to conform with his dissent”). Far

from supporting EPA’s exemption, 8 176(c)(6) undermines the exemption by showing that
Congress knew how to carve out exemptions from nonattainment requirements when it wished to
do so.

49 In Serra Club, the Court held: “The Government’s argument that the line drawn between
retrospective and progpective laws can be disregarded where, as here, the exemption from the
conformity requirements -- termed * grandfathering’ by the Government -- islimited to a one-
year period, iswithout merit.” 129 F.3d at 143 (emphasis added; citation omitted). A fortiori
EPA’s atempt to establish a multi-year exemption from nonattainment NSR requirements must
be rejected.

29



Comments on Reconsideration of NSR Rule Changes

Reg. 44628. EPA does not and could not explain how merely applying the appellation “ Clean
Unit” to a pollution increase stops it from being one. A given quantity of increased emissons
represents the same pollution burden, with the same harm to public hedth and the environment,
regardiess of whether the emitting facility enjoys the gppelation “ Clean Unit.”

EPA recognized as much in its proposal, characterizing the Clean Unit provison asan
“excluson.” 61 Fed. Reg. 38255-58. Its subsequent attempt to respin the provision as a method
of computing pollution increases (67 Fed. Reg. 80228-29) unlawfully ignores the actud
increases in emissions associated with the exemption. See, e.g., id. 80205 (“We agreethat a
potential-to-potentia test for mgor NSR gpplicability could lead to unreviewed increasesin
emissions that would be detrimentd to air quality and could make it difficult to implement the
gatutory requirements for sate-of-the-art controls.”) (emphasis added). EPA’ s attempt to exempt
such increases from NSR violates § 111(a)(4)’ s express provision that a modification
encompasses “any” physica or operationa change that increases emissons.

Moreover, as shown above, statutory interpretation -- whether under Chevron Step One
or Step Two -- mudt reflect statutory context and purposes. Thus, even where the Act is
ambiguous, EPA has been reversed where it adopted an interpretation that strayed beyond the
scope of the ambiguity and defeated the portions of the Act thet are clear. See, e.g., Whitman v.
American Trucking Assns., 531 U.S. 457, 481-86 (2001) (Court struck down EPA’s approach to
implementing the 1997 ozone NAAQS:. while the Act had “gaps’ that rendered it “ambiguous”
on the precise issue before the Court, EPA had adopted an “unreasonable’ and thus “ unlawful”
resolution of that ambiguity, by “go[ing] beyond the limits of what is ambiguous and
contradict[ing] what in our view is quite clear”). Thet is just what EPA has done here. It has
adopted a Clean Unit exemption premised on the notion that BACT-leve (or weaker) controls
are good enough for nonattainment areas. Congress, however, has rejected that notion by
expresdy providing for BACT in attainment areas, § 165(a)(4), and LAER plus offsasin
nonattainment aress. 8 173(a)(2). EPA may disagree with that approach, but is not free to
overrideit.

I ncentive. EPA argues that “afundamenta premisein creating the Clean Unit Test isto
provide you with an incentive to ingal better emissons control technologies even when there is
no State, loca or Federd regulation requiring thislevel of control. We believe that this incentive
will be undermined if you are unable to know with certainty that the added flexibility will be
availableto you for the full 10-year period.” 68 Fed. Reg. 44628. EPA has no authority to sweep
asde the Act’s mandates -- including nonattainment NSR -- in quest of an “incentive’ program
of the agency’ s choosing. Even if that were not the case, EPA’ s unexplained and uncorroborated
“belig[f]” fdlsfar short of areasoned explanation, supported by substantid evidence, that the
Clean Unit exemption iswarranted at dl on incentive grounds, much less thet it should be
gpplied in areas redesignated to nonattainment. See supraat ___ (citing cases).

Indeed, far from offering support for EPA’ s incentive argument, the record refutesiit.
According to EPA’s own Supplemental Anayss, “EPA expects that the mogt frequent applicants
for the Clean Unit Test will be those who have aready ingtdled, or will otherwise be ingaling,
state-of-the-art controls, and who are now seeking Clean Unit Designation in order to avoid the
adminigrative burden of potentia duplicative review for changes at the a ready wel-controlled
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unit.” Supp. Andyssat 10. As, EPA recognizes, “[i]n this case the environmentd benefits of the
ar pollution control have aready been redized.” 1d. (emphasis added). Thus, by EPA’sown
andysis, the preponderant effect of the Clean Unit exemption will not be to creste an incentive to
clean up pollution, but rather to use pollution control actions already taken or decided upon as an
excuse to avaid further ar qudity anadyss and pollution control.

Even in those cases where the Clean Unit exemption does create an incentive, EPA has
not and could not establish that the incentive is an gppropriate one concordant with the Act’s
objectives. To the contrary, under EPA’s gpproach, facilities who become aware that an areais
likely to be redesignated to nonattainment (a common occurrence given the advance availability
of monitoring data) could ddliberately evade LAER by assuming Clean Unit Satus before the
redesgnation is actudly made. Under EPA’s misguided and unlawful rule, that conduct would
be rewarded by locking in controls at BACT (or worse), without offsets, even for modifications
occurring after the area has been redesignated to nonattainment.

In short, EPA’ s policy argument, in addition to being precluded by the Act, is
unexplained, uncorroborated, contradicted by EPA’s own statements, and fundamentally
misguided.

Impact on State SIP development. EPA argues that “ because States will have
established the Clean Units either through the major NSR permitting process or another
permitting process, the State will be aware of which emissons units qualify as Clean Units a the
time an areaisredesignated. Thus, States that are concerned that Clean Units may have adverse
impact on ther attainment demondrations if the full effect of their potential emissonsis redized
are able to make gppropriate adjusments in their attainment demonstrations to account for these
permitted emissons. In this respect, we believe that the Clean Unit Test provides States with a
better planning tool than may otherwise exist in the absence of the Clean Unit Test.” 68 Fed.
Reg. 44628. EPA has not and could not offer a reasoned explanation as to how the key statutory
requirement of expeditious attainment is served by alowing emissonsincreases to occur, and
then expecting the states to compensate for them in attainment SIPs. Application of NSR will
prevent those increases, thus reducing the burden on states to come up with compensating
reductions. In any event, EPA’ s arguments about SIPs are an insufficient basis for exempting
emissions increases from statutorily prescribed NSR requirements.

31



