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ORAL ARGUMENT SET FOR JANUARY 25, 2005

- IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

| )
STATE OF NEW YORK, et al., ) -
)
Petitioners, )
| )
V. ) No. 02-1387
) (and consolidated cases)
UNITED STATES ENVIRONMENTAL )
PROTECTION AGENCY, ‘ ) COMPLEX
| )
Respondent. )
' )

CERTIFICATE OF ENVIRONMENTAL INTERVENOR-RESPONDENTS
AS TO PARTIES, RULINGS, AND RELATED CASES

Intervenors Alabama Environmental Council, American Lung ASsociation, Clean Air
Council, Communities for 2 Better Environment, Environmental Defense, Group Against Smog
and Pollution, Michigaﬁ Environmental Council, Natural Resources Defense Council, Ohio
- Environmental Council; Scenic Hudson, Sierra Club, and Southern Alliance for Clean Energy
(“Environmental Intervenors™) submit this certificate as to parties, rulings, and related cases.
(A) Parties and Amici

(i) Pa.rties,_ Intervenors, ﬁnd Amici Who Appeared in the District Court

These cases are consolidated petitions for review of final agenc.y acﬁplés, not appeals
from the ruling of a district court.

(ii) Parties to These Cases

Industry Petitioners are Utility Air Regulatory Group, Alabama Power Co., Appalachian
Power Co., Arizona Public Service Co., Arkansas-Missouri Power Co., Baltimore Gas and
Electric Co., Boston Edison Co., Carolina Power and Light Co., Centerior Energy Corp.,

Cleveland Electric [lluminating Co., Toledo Edison Co., Central and South West Services, Inc.,




Kansas City Power and Light Co., Kentucky Power Co., Kentucky Utilities Co., Central Power

and Light Co., Pﬁblic Service Co. of Oklahoma, Southwestern Electric Power Co., West Texas
Utilities Co., Central Hudson Gas and Electric Co., Central Illinois Light Co., Central Hlinois
?ublic Sgrvice Co., Cincinnati Gas and Electric Co., Columbus Southern Power Co.,
Commonwealth Edison Co.,.Consolidated Edison Company of New York, Inc., Daytoi:_n Power
and Light Co., Delmarva Power apd Light Co., Detroit Edison Co., Duke Power Co., Duquesne
Light Co., Florida Power and Light Co., Florida Power Corp., Georgia Power Co.; Gulf Power
Co., ﬁﬁnois Power Co., Indiana Michigan Power Co., Indianapolis Power and Light Co., Iowa
Public Service Co., Lbng Island Lighting Co., Louisville Gas and electric Co., Madison Gas and
Electric Co., Minnesota Power Co., Mississippi Power Co., Monongahela Power Co., Montaup
Electric Co., New England Power Co., New York State Electric and Gas qup., Niagara Mohawk
Power Corp., Northern Indiana Public Service Co., Oglethorpe Power Corp., Ohio Edison Co.,
Pennsylvania Power Co., Ohio Power Co., Ohio Valley Electric Corp., Oklahoma Gas and
Electric Co., PacifiCorp Electric Operations, Pacific Gas and Electric Co., Pennsylvania Power
and Light Co., Philadelphia Power and Light Co., Potomac Edison Co., Potomac Electric Power
Co., PSI Energy, Inc., Public Service Company of New Mexico, Public Service Electric and Gas
Co., Salt River Project, Savannah Electric and Power Co., South Carolina Electric and Gas Co.,
Southern California Edison Co., Tampa Electric Co., Tucson Electric Power Co., Union Electric
Co., Virginia Power, West Pénn.Power Co., Wisconsin Electric Power Co., Wisconsin Power
and Light Co., Wisconsin Public Service Corp., Edison Electric Institute, National Rural Electric
Cooperative Asslociation, American Public Power Assbciation, Consumers Power Co., NSR
Manufacturers Roundtable, Alliance of Automobile Manufacturers, American Boiler

- Manufacturers Association, American Chemistry Council, American Forest and 'Paper




Association, Inc., American Iron and Steel Institute, American Petroleum Institute, Council of

| Industtiﬁl Boiler Owners, National Associatioﬁ of Manufacturers, National Mining Association,
National Petrochemical aﬁd Refiners Association, Portland Cement Association, Newmont
Miﬁing Co., Nationa_l Environmental Development Association’s Clean Air Regulatory Project,
and the Clean Air Implementation Project.

Go;/emmen.t Petitioners are People of the State of California, State of Connecticut, State
of Delaware, State of Illinois, State of Maihe, State of Maryland, Commonwealth of
Massachusetts, State of New Hampshire, State of New Jersey, State of New York,
Commonwealth of Pennsylvania Department of Environmental Protection, State of Rhode
Island, State of Vermont, and State of Wisconsin; District of Columbia, City of New York, City
and County of San Francisco, and twenty-six cities and towns in the State of Connecticut (Town
of Comwall, Town of East Hartford, Town of Easton; Town of Greenwich, City of Groton, City
of Hartford, Town of Hebron, Town of Lebanon, City of Middletown, Clty of New Haven, City
of New London, Town of Newtown, Town of North Stonington, Town of Pomfret, Town of
Putnam, Town of Rocky Hill, Town of Salisbury, City of Stamford, Town of Thompson, Town |
of Wallingford, Town of Washington, City of Waterbury, Town of Westbrook, Town of Weston,
~ Town of Westport, Town of Woodstock); Californja Air Resources Board, Monterey Bay
Unified Air Pollution Control District, Sacramento Metropolitan Air Quality Management
District, San Joaquin Valley Air Pollution Control District, Santa Barbara County Air Pollution
Control District, South Coast Air Quality Management District, Ventura County Air Pollution
Control District, and quo Solé.no Air Quality Ma.nagement District.

Environmental Petitioners are the same as Environmental Intervenors listed above and

Delaware Nature Society.




Respondent is the United States Environmental Protection Agency.

Group I‘ State Intervenors are State of Alaska, Attorney General of the State of Indiana,
State of Kansas, State of Nebraska, State of North Dakota, State 6f South Carolina, State of
South Dakota, State of Utah; and Commonwealth of Virginia.

Group II State Intervenor§ are the same as Government Petitioners. Industry Intervenors
are the same as Industry Petiﬁoners, plus Illinois State Chamber of Commerce and Illinois
Environmental Regulatory Group.

(tif) Amici in These Cases

Amici for Petitioners are Senator Hillary Rodham Clinton, Senator Jon S. Corzine,
Senator James M. Jeffords, Senator Patrick J. Leahy, Senator Barbara Boxer, Senator Frank
Lautenberg, Senator Charles E. Schumer, Senator Jack Reed, Clean Air Trust, American
Thoracic Society, American College of Chest Physicians, National Association for the Medical
Direction of Respirﬁtory Care, and Anne Arundel County, Maryland. |

Amicus for Respondent is State of Florida,

(iv) Circuit Rule 26.1 Disclosures for Environmental Petitioners

Alabama Environmental Council. Alabama Environmental Council has no parent -
companies, and no publicly held company has a 10% or greater ownership interest in Alabama
Environmental Council.

Alabama Environmental Council, a nonprofit corpor#tion organized and existing under
the laws of the State of Alabama, works to protect and preserve Alabama's natural heritage.

Americali Lung Association. American Lung Association has no parent companies, and
no publicly héld company has a 10% or greater ownership interest in American Lung

Association.




American Lung Assbciation, a nonprofit corporation organized and existing under the
laws of the State of Maine, is a national organization dedicated to the conquest of lung disease
and the promotion of lung health.

Clean Air Council. Clean Air Council has no parent companies, and no publicly held
company has a 10% or greater ownership interest in Clean Air Council.

Clean Air Council, a nonprofit corporation organjzed and existing under the laws of the
Commonwealth of Pennsylvania, uses public education, community advocacy, and government
oversight to ensure enforcement of environmental laws in its efforts to improve air quality
throughout Pennsylvania and Delaware.

Commﬁnities for a Better Environment. Communities for a Better Environment has no
parent companies, and no publicly held company has a 10% or greater ownership interest in
Communities for a Better Environment.

Communities for a Better Environment (CBE) is a 501(c)(3) nonprofit corporation
organized and existing under the laws of the State of California. CBE has approximately 20,000
members in California and is dedicated to improving the quality of the environment in California
and throughout the United States.

Environmeﬁtal Defense. Environmental Defense has no parent companies, and no
publicly held company has a 10% or greater ownership interest in Environmental Defense.

Environmental Defense, a corporation organized and existing under the laws of the State
of New York, ié a national nonprofit organization that links science, economics, and law to
create innovative,.equitable, and cost-effective solutions to the most urgent environmental

problems.




Group Against Smog and Pollution. Group Against Smog and Pollution has no parent

companies, and no publicly held company has a 10% or greater ownership interest in Group
Against Smog and Pollution.

'Group Against Smog and Pollution, a nonproﬁt corporation organized and existing under
the laws of the Commonwealth of Pennsylvania, is dedicated to creating ahealthy, sustainable
enwronment with a focus on improving air quality in the Plttsbu:rgh region.

Michigan Environmental Council. Michigan Environmental Council has no parent
companies, and no publicly held company has a 10% or greatér ownership interest in Michigan
Environmental Coungcil.

Michigan Environmentél Council, a nonprofit corporation organized and eﬁisting under
the laws of the State of Michigan, is dedicated to addressing threats to Michigan’s environment,
promoting alternatives to urban blight and suburban sprawl, advecating for a sustainable
environment and economy, protecting Michigan’s water le gacy, promoting cleaner energy, and
working to diminish environmental impacts on children’s health. |

Natural Resources Defense Council. Natural Resources Defense Council has no parent
companies, and no publicly held company has a 10% or greater ownership interest in Natural
Resources Défense Council.

Natural Resources Defense Council, a corporation organized and existing under the laws
of the State of New York, is a national nonprofit organization dedicated to improving the quality
of the human environment and protecting the nation’s endangered natural resources.

Ohio Environmental Council. The Ohio Environmental Council has no parent
companies, and no publicly held company has a 10% or greater ownership interest in The Ohio

Environmental Council.




| The Ohio Environmental Council, a nonprofit corporation organized and existing under
the laws of the State of Ohio, works to inform, unite, and empower Qhio citizens to protect thé
environment and conserve natural resources. | |

Scenic Hudson. Scenic Hudson has no parent companies, and no publicly held company
has a 10% or greater ownership interést in Scenic Hudson. .

Scenic Hudson is a nonprofit corporation organiied and existing under the laws of tt_w
State of New York and is dedicated to protecting and gnhancing the scenic, natural, historic,
agricultural and recreational treasures of the Hudson River and its valley.

Sierrg Club. Sierra Club has no parent companies, and no publicly held company has a
10% or _greater ownership interest in Sierra Club. |

Sierra Club, a corporation organized and existing under the laws of the State of
California, is a national nonprofit organization dedicated to the protection and enjoyment of the
environment.

Southern Alliance for Clean Energy. Southern Alliance for Clean Energy has no
parent companies, and no publicly held company has a 10% or greater ownership interest in
Southern Alliance for Clean Energy.

Southern Alliance for Clean Energy, a nonprofit corporation organized and existing under
the laws of the State of Tennesses, is a regional orga.niz'ationr working in eight southeastern states
on energy issues, and dedicated to finding positive solutions to the negative impacts of power
production by working for clean air policies and promoting the use of renewable energy and

implementation of energy efficiency practices.




(B) Rulings Under Review

There are five final agency actions at issue in these consolidated cases: 45 Fed. Reg.

52676 (Aug. 7, 1980); 57 Fed. Reg. 32314 (July 21, 1992); 67 Fed. Reg. 80186 (Dec. 31, 2002);

68 Fed. Reg. 11316 (Mar. 10, 2003); and 68 Fed. Reg. 63021 (Nov. 7, 2003).

(C) Related Cases

This Court has determined that these consolidated cases are related to State of New York,

et al. v. U.S. Environmental Protection Agency, D.C. Cir. Case No. 03-1380 (and consolidated

cases). December 24, 2003 Order at 2, State of New York, et al. v. U.S. Environmental

Protection Agency, D.C. Cir. 02-1387 (and consolidated cases) and No. 03-1380 (and

consolidated cases).

DATED: August 30, 2004.
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STATUTES AND REGULATIONS
Pertinent statutes and regulations appear in a separate addendum.
| ISSUES PRESENTED

1. Whether the Clean Air Act allows or requires NSR applicabilit_y to hinge on
whether a change will increase a unit’s maximum hourly emissions rate.

2. Whether EPA’s description of its 1980 NSR rules.in its 2002 ﬁreamble constitutes
final agency action ripe for review.

3. Whether the Clean Air Act allows or requires an emissions increase to be
exempted from NSR, simply because the increase does not exceed allowable emissions.

STATEMENT OF THE CASE AND STATEMENT OF FACTS

The Clean Air Act’s “New Source Review” (“NSR”) provisions are meant to ensure that
emissions from new and modified sources will not interfere with efforts to attain national
ambient air quality standards (“NAAQS™), or cause significant deten'oraﬁon of air quality in
aréas that are attaining NAAQS. See 42 U.S.C. §§7503(a)(1)(A), 7470. A new or modified
source located in a NAAQS “attainment” area must, inter alia, ensure that emissions will not
exceed allowable pollution “increments,” and must utilize the “best available control
technology.” Id. §7475(a)(3), (a}{4). A new or modified source in a “non-attainment” area must
meet the “lowest achievable emissions rate” and offset any emissions increase'; Id. §7503(a)(2),
@(1)(A). "

The industry petitions challenge EPA’s regulatory definition of an NSI:i'-tﬂgger_ing
“modification” -- specifically, the method for determining whether a change “increases the
amount of any pollutant emitted.” Industry’s arguments are presented in two briefs, one by

several industry entities (“Industry”) and another by Newmont Mining Corporation




(“Newmont”). Environmental Intervenors Natural Resources Defense Council, ef al., submit the

present brief opposing Industry’s and Newmont’s arguments.
SUMMARY OF ARGUMENT

Industry claims that an emissions-increasing change does not trigger NSR unless it aiso
results in “an increase in the facility’s maximum hourly emissions rate -- i.e., an increasé in its
existing capacity to emit.” Ind. Br. 6. That claim contravenes the Act, which lﬁnges NSR
applicability on whether a physical or operational change increases the “amouﬁt’ > of any air
pollutant “emitted;” ignores legislative history showing that Congress considered and rejected a
capacity-based test; and undermines the Act’s purposes.

Industry’s asseftion that Congress in 1977 ratified a capacity-based test is meritless.
Congress did not ratify the pre-‘l 977 regulatory approach to defining a modification, and in any
event, the pre-1977 regulations upon which Industry’s ratification argument rests did not
prescribe a capacity-based test, |

EPA’s 2002 statement describing its previously-promulgated 1980 actual-to-potential test
was neither final agency action nor ripe for review. |

Finaily, Newmont’s claim that an emissions increase should be measured against a
source’s pre-change “allowable” emissions violates the Act's plain meaning,

ARGUMENT

L INDUSTRY’S PROPOSED CAPACITY-BASED TEST CONTRAVENES THE
STATUTE, ITS HISTORY, AND PURPOSES.

Under §111(a)(4), a physical or operational change at a source triggers NSR if it
“increases the amount of any air pollutant emitted by such source.” Industry argues that the

emissions impacts of a physical or operational change must be assessed under a two-part test. To

trigger NSR under Indusfry’s test, a change must both “increase the emitting capacity of the




existing unit” and “increase annual emissions at the source.” Ind. Br, 2-3 (first emphasis added).
Industry argues that this two-part test is “statutorily required.” 7d. 13.

EPA’s brief defends the agency’s rejection of Industry’s proposed two-part test, arguing
that the matter is governed by Step Two of Chevron, USA v. NRDC, 467 U.S. 837 (1984), and
that the agency’s interpretation merits deference. EPA Br. 37. While EPA écted correctly in

rejecting Industry’s two-part test, Environmental Intervenors respectfully submit that EPA was
required to reject it. The Industry test must be rejected under Chevron Step One as contrary to
the plain meaning of the statute, or in the alternative under Chevron Step Two as unreasonable.
A. . Industry’s Proposed Capacity-Based Test Contravenes the Act..

To trigger NSR under Industry’s test, it is not enough that a physical or operational
change increases a source’s emissions. On the contrary, Industry contends thaf an emissions-
increasing change does not trigger NSR unless it also increases the unit’s “M to emit,” i.e.,
its “maximum emission rate.” Ind. Br. 28, 2 (emphasis added). This argument is untenable.

Industry’s brief represents an especially egregious violation of Justice Frankfurter’s three
imperatives of statutory interpretaﬁon; *(1) Read the statute; (2) read the statute; (3) read the
statute!” See In re Eﬁg{'and, 375 F.3d 1169, 1182 (D.C. Cir. 2004) (internal quotations and
citation omitted). Nowhere in iis brief does Industry explain how its capacity-based test is even
consistent with, much less required by, the words Congress used in §11 1(a)(4j;

§111(a)(4). That silence is underétandable, because §111(a)(4) refutes industry’s test.

That section expressly provides that a physical or operational change triggers NSR if it

“increases the amount of any air pollutant emitted by such source.” §111(a)(4) (emphasis added).

Congress’s express focus is on the “amount” of the air pollutant “emitted” by the source, not on

the source’s “capacity to emit” or “maximum emission rate.” See Alabama Power Co. v. Costle,




636 F.2d 323, 353 (D.C. Cir. 1980)(*Plainly, the poliutants that sources ‘emit’ is a reference to

some measure of actual emissjons”)(emphasis added). Thus, Industry’s attempt to insert a
capacity-based step into the §111(2)(4) apphcablhty test is decisively refuted by §11 1(a)(4) s
plain language.

Legislative history. Industry invokes the legislative history, citing the 1977 House
Report’s statement that “existing sources ... and their emissions’ [sic] capacity are
‘grandfathered”” under PSD. H. Rep. 294, 95th Cong., 1st Sess. 144 (May 12, 1977), cited in
Ind. Br. 8. But Industry neglects to mention that the 1977 amendments rejected the Hoﬁse bill’s
capacity-based approach, |

Speciﬁcally,. the cited House report language addressed a House bill provision that would
have premised the PSD “baseline concentration” on “plant ¢ capacity in existence 7 1977 HRep.
297 (§160(0)(2)(E)(1))(emphasm added). However, as this Court has noted, the House bijl)’ s
reference to plant capacity was deleted from the enacted version of the 1977 Amendments, See
Alabama Power, 636 F.2d at 380-81. Accordingly, the accompanying committee report language
cited in Industry’s brief offers 10 support for a capacity-based test, See, e.g., Bluewater Network
V. EP4,370F.3d 1, 14 (D.C. Cir. 2004) (where bill language was dropped prior to enactment,
committee report’s dlscusswn of that langnage was “irrelevant”),

Far from supporting Industry’s capacity-based argument, the cited legislative history
- undercuts it. The 1977 House bill further confirms that the 1977 Congress knew how to craft a
“capacity”-based test. Congress could have adopted such a test for purposes of defining a
“modification,” but did not do so,

‘Statutory purpose, “A statute should ordinarily be read to effectuate its purposes rather

than frustrate them.” [/.5.4, v, Barnes, 295 F.3d 1354, 1364 (D.C. Cir. 2002). Indeed, the “object




and policy” of a statute guides interpretation even under Chevron Step One. Mova
Pharmaceutical Corp. v. Shalala, 140 F.3d 1060, 1067-68 (D.C. Cir. 1998). Hefe, Industry’s
proposed interpretation would undermine NSR’s core purpose. |

Under §111(a)(4), the statutory focus is on whether there has been a change that
“increases the amount of any pollutant emitted” by a source. Nonattainment NSR seeks to
prevent such increasgs from interfering with progress towards NAAQS attainment, see EPA
Oi)ening Merits Brief in Chevron, U.S.A. v. NRDC, S. Ct. 82-1005 (Aug. 31, 1983), 1982 Lexis
U.S. Briefs 1005, while PSD seeks to prevent such increases from significantly deteriorating air
quality. See id. §7470 (listing five statutory purposes of PSD NSR, each of which includes air
quality). In briefing the present case, EPA has confirmed that NSR’s purpose is “to limit
emissions increases resulting from physical or operational changes,” EPA Br. 73-74 (emphasis in
original), and Industry itself indicates that “the focus of NSR is on protecting ‘ambient’ air |
quality.” Ind. Br. 8.

Iﬁdustry’s capacity-based test fundamentally disserves the air quality concerns that are at
the heart of NSR. Under Industry’s test, a source can greatly increase its actual emissions of
harmful air poliutants, as long as the emitting unit’s capacity to emit does not increase.!

People do not breathe capacity, they breathe emissions. Industry’s attempt to shunt aside

that fundamental reality undermines NSR's core purposes, and must be rejected.

' While Industry’s proposed two-part test includes a component addressing annual emissions
(step two), that component applies only to changes that increase capacity under the first step. See
Ind. Br. 1-2. ' '




B. Congress Did Not Ratify a Capacity-Based Test.

Lacking support in the statute, Industry seeks refuge in a congressional ratification
argument. Specifically, Industry argues that Congress in 1977 intended to “codify” the approach
to modifications set forth in EPA’s pre-1977 NSPS and PSD regulations, by “adopting the pre-
existing definition of ‘modification’ of these regulations into NSR.” Ind. Br. 25, 34. From this
purported ratification, Industry jumps to the assertion that Congress intended to adopt a capacity-
based test. This argument too must fail.

As demonstrated below, Congress did not ratify the pre-1977 regulatory approach to
defining a modification, and in any event, the pre-1977 regulations upon which Industry’s
ratiﬁcation argument rests did not prescribe a capacity-based test.

(1) Congress Did Not Ratify EPA’s Pre-1977 Regulatory “Mﬁdiﬁcation” Test.

As EPA explains, caselgw cautions against lightly assuming congressional ratification of
agenéy regulations. EPA Br. 38-39, That is especially true here, |

First, Industry has pointed to no evidence that Congress was even aware of the
modification test set forth in EPA’s pre-existing regulations, In rej ecting a ratification argument,
the Supreme Court cautioned that “[wle are extremely hesitant to presume general congressional
awareness of the Commission’s construction based only upon a few isolated statém:nts in the |
thousands of pages of legi.slative documents.” Secuﬁtfes ancf Exchange Commission v. Sloan,
436 U.8. 103, 121 (1978). See also Solid Waste Agency -of Northern Cook County v. United
States Army Corps of Engineers, 531 U.S. 159, 169 (2001). 4 fortiori, where Industry has
pointed to no evidence of congressional awareness, 1ts ratification argument must fail,

Second, Industry points to no evidence that Congress expressed ai)proval of the

-“modification” test set forth in the pre-1977 NSPS and PSD regulations. The statutory language




defining “modification” for NSR cross-references only §111(a)(4) itself, nof EPA’s regulations.
42 U.S.C. §§7479(2)(C), 7501(4), quoted in Iﬁd. Br. 7n.14. Likewise, legislative history
expressing intent “to conform to usage in other parts of the Act,” 123 Cong. Reg. 36331 (daily
ed) (Nov. 1, 1977)[JA__] (emphasis added), guoted in Ind, Br. 7 n.14, falls far short of
ratifying a test that appeared in 1 regulations. Cf. Ind. Br. 25 (mischaracterizing the above
legislative history by claiming that Congress “stated an express intent to codify the ‘usage’ under
NSPS and existing PSD regulations”)(emphasis added). |

(2)  The Pre-1977 NSPS and PSD Regulations Did Not Contain a Capacity-Based
Test.

Eveﬁ if the 1977 Congfess did ratify the “modification” test set forth in the pre-1977
NSPS and PSD regulations—which it did not—neither of these regulations contained a capacity-
based test.

First, the pre-1977 NSPS regulations did not define modification with reference to a
facility’s “capacity to emit” or “maximum emission rate.” See Ind. Br. 28, 2 Y 1. To the contrary,
those rules deﬁned “modlﬁcatlon” to include, inter alia, “any physical change in, or change in
the method of operation of, an existing facility which increases the amount of any air pollutant

(to which this standard applies) emitted into the atmosphere by that facility.” See 40 Fed. Reg.

58416, 58418 (Décember 16, 1975)(§60.2(h))[iA__](emphasis added),

Indeed, in proposing to adopt this definition, EPA explained that the “new phrase.
‘emitted into the atmosphere’ clarifies that for an existing facility to undergo a modification there
must be an increase in actual emissions.” 39 Fed. Reg. 36946/3 (October 15,
| 1974)[JA__ j(emphasis added). Moreover, EPA explained: “The Administrator considered
defining ‘modification’ so that increases in pre-controlled (potential) emissions would be

considered modifications, However, the proposed definition of modification is limited to




increases in actual emissions in keeping with the intent of section 111 of controlling facilities

only when they constitute a new source of emission.” 7d. Fina]ly, EPA confirmed that the
regﬁl_atory test for what constitutes an NSPS modification would be “sensitive ... to the overall
increase in total emissions to the atmosphere.” Id. 36947/1[TA !

Likewise, another provision of the pre-1977 NSPS regulations provided for measuring
modifications with reference to the facility’s “emissions rate,” expressed as “kg/hr of any
pollutant discharged into the atmosphgre.” See 40 Fed. Reg. at 58419(§60. 14)[JA__ J(emphasis
added). Industry’s proposed test would insert the word “maximum,” converting the test to one
addressing “maximum emission rate.” Ind. Br. 2 9 1 (emphasis added). |

The pre-1977 PSD regulations defined “modiﬁcation” as, intex-v alia, a physical or
operational change “which increases the emission rate of any pollutant.” See 39 Fed. Reg. 42510,
42514 (Dec. 5, 1974)(40 CF.R. § 52.01(d))[JA__].2 When promulgating that definition, EPA

J explained that it intended for it to be coﬁsistent with the definition in the NSPS regulations, id.
42513[JA__ ], which, according to EPA’s explanation earlier that year, applied to “actual”
emissions increases, see p. 7, supra. Ignoring the clear regulatory language requiring PSD
review for a change “which increases the emission rate of any pollutant,” Industry now pretends
as though the test was whether a change woﬁld increasé a source’s “maximum bemission rate.”

See Ind. Br. 25-26 (emphasis added).

? In addition, unlike the pre-1977 NSPS regulations, the pre-1977 PSD regulations did not
specify a unit of measurement for determining whether a facility’s emissions “rate” would
increase. See 39 Fed. Reg. 425 14[JA__ 1. As EPA had explained earlier that year in its NSPS
proposal, a facility’s emissions “rate” could be measured in a variety of ways, including on an
hourly, daily, or yearly time frame. See 39 Fed. Reg. at 36947/ 1[JA . '




There is no merit to Industry’s claim that exclusions in the pre-1977 regulations

- “reflected Congress’ intent that only those activities that increase a facility’s existing design
capacity to emit would trigger NSPS,” Ind. Br. 5, and that a change “would result in an increase
in ‘actual emissions’ only if it first increases the unit’s hourly emissions rate.” Id. 14 (emphasis
in original). The “design™-based exclusions and hours-of-operation exclusion in the pre-1§77 ,
regulations were all exclusions from “change in the method of ope;ation” -- not from “physical
change” or from “increases the amount of any air pollutant emitted.” See 36 Fed. Reg. 24876, l
24877/2-3 (Dec. 23, 1971)(NSPS)(40 C.F.R. § 60.2(11))[1A_j; 39 Fed. Reg. 42514/2-3
@SD)[JA_J. Thus, if a physical change increased emissions -- via an hours-of-operation
increase, a production-rate increase, or otherwise -- then there was a “modification,” See EPA
Br. 48.

In sum, as of 1977, neither the PSD regulations nor the NSPS regulations defined
“modification” to include only those changes that increased a source’s “capacity to emit” or
“maximum emission rate.” Thus, _eveﬁ if tiue 1977 Congress intended to ratify the regulatdry
NSPS or PSD definition of “modification,” that intent would not support Industry’s proposed

test.*

* EPA’s use of a maximum hourly emissions rate test to determine NSPS applicability beginning
at some point in the 1980s has no bearing on whether Congress ratified such a test in 1977. As
demonstrated above, neither the text of the pre-1977 regulations nor the accompanying
preambles referred to a capacity-based test. ‘

4 The legislative history of the 1990 CAA Amendments provides further evidence that Congress
did not intend to ratify a capacity-based NSR modification test. At that time, Congress was
considering an amendment that would have exempted a utility modification from NSR if it did
not “result in an increase in the modified plant’s maximum potential to emit.” April 3, 1990
Senate Debate on 8. 1630 (McClure Amendment), reprinted in A Legislative History of the
Clean Air Act Amendments of 1990, vol. 4 (U.S. Senate Committee on Public Works, S. Prt.
103-38, 103d Cong., 1st Sess.), at 6966[JA __ 1. That amendment was defeated, id. 6978-

(... footnote continued next page)




C. Industry Does Not Believe Its Own Ratification Argument,

Even on its face, Industry’s ratification argument is unavailing because it js internally
inconsistent. Though Industry claims that Congress intended NSR to be govérned by the
“modification” test set forth in the pre-1977 NSPS and PSD regulations, (Ind. Br. 6, 25), it
advocates an NSR test that differs substanﬁally from the test that Congress burportedly ratified.

Specificaily, while the pre-1977 NSPS and PSD regulations treated any physical or
operational change that increases “the enﬁssion rate” as a modification, see Pp- 7-8, supra,
Industry’s proposed test would exempt some such changes. Sﬁeciﬁcally, Industry would exempt
those changes that increése the hourly emissions rate (step one of Industry’s test) but not annual
emissions (step two). Ind. Br. 2,83

If Ipdustry were correct that Congress intended for the NSR modification test to be the
same as the test set forth in the pre-1977 NSPS and PSD regulations, then it would be unlawful
for EPA to exempt from NSR physical and operational changes that are covered by those -
regulations. Yef, this is exactly the approach advocated by Industry. That inconsistency
undermines Industry’s proposed test,

In short, Industry’s contention that EPA illegally rejected‘ Industry’s proposed test is

wrong. That conclusion holds, whether the applicable EPA interpretation wag enunciated in 1980

(-... footnote continued from previous page)
O[A__ - 17, because inter alia such a test would allow substantial increases in emissions, /d.
6966-67[JA___—_j (Senator Chafee). Thus, Congress preserved the then- and still-existing
definition of “modification.”

> As indicated supra, Industry would read the pre-1977 regulations ag addressing the
“maximum emission rate” rather than the “emission rate Even if that reading were accepted
arguendo, Industry’s test would still exempt some sources who show an increase in maximum
emission rate -- specifically, it would exempt those sources whose maximum hourly emission
rate increases (step one) but whose annual emissions do not increase (step two).
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or 2002.

Finally, Industry appears to suggest that, because Congress adopted the same statutory
deﬁmtxon of “modification” for NSPS and NSR, EPA's NSR definition must track its NSPS
definition. Ind. Br. 25. As noted previously, however, Industry itself does not believe its own
argument, because it urges that NSR applicability and NSPS applicability be judged under

different tests. Ind. Br. 14, 23 n.40. For its part, EPA argues that the differing purposes of NSR

and NSPS justify differing regulatory definitions. EPA Br. 37-42, Assuming arguendo that g
single regulatory test were required for both NSR and NSPS, however, Industry’s proposed test
must still fail, because it contravenes the language of § 11 1(a)(4). See pp. 3-5, supra.

II. EPA’S DESCRIPTION OF THE 1980 RULES IN THE 2002 PREAMBLE IS NOT
FINAL AGENCY ACTION RIPE FOR REVIEW,

Industry’s challenge to EPA’s 2002 preamble statement on the actual-to-potentia] test
should be rejected on finality and ripeness grounds. That statement did not adopt any new
interpretation of the 1980 rules, but instead attempted to explain the changes made by the 2002
rule revisions. See EPA Br. 64, Thus, the challenged preamble statement does not meet the test
for final agency action: it neither “mark[s] the consummation of the agency’s decisioninaking
process,” nor determines the “nghts and obligations” of any party. See, e.g., Appalachian Power

Co. v. EPA, 208 F.3d 1015, 1022 (D.C. Cir. 2000).

Moreover, given that EPA expressly disavows the position Industry imputes to the
agency, Industry’s challenge should be rejected on ripeness grounds. See American fron & Steel |
Institute v. EPA, 115 F.3d 979, 990 (D.C. Cir. 1997)(where EPA expiamed that it had not
adopted the regulatory interpretation challeniged by petitioners, “[s]o long as the agency adheres

to this [permissible] reading, the petitioners’ challenge to these procedures is not ripe.”).
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Iﬂ. NEWMONT’S ALLOWABLES-BASED TEST IS UNLAWFUL.
Newmont argues that EPA acted unlawfully in prohibiting states from using a séurce’s
“allowable emissions” to calculate its pre-change emissions leV¢1. Newmont Br. 8. In making
this argument, however, Newmont fails to offer even 2 single Clean Air Act citatiqn in support of
its position. See Newmont Br. 8-10. The reason for Newmont’s omission is clear: the plain
statutory language requires NSR in connection with “any” physical or operational change “which

increases the amount of any air pollutant emitted by such source.” §111(a)(4)(emphasis added).

Newmont’s approach would violate the plain meaning of this statutory language by broadly
exempting any increase in the amount of pollutants “emitted” by a source, up to the amount the
source was allowed to emit prior to the chgnge.

Newmont’s conflation of what is being “emitted” with what a source is allowed to emit
not only contravenes §111(a)(4), but also ignores other Clean Air Act provisions showing that
Congress knew how to refer to allowable enﬁséidns when it wished to do so. Enacted in the
same 1977 Amendments that adopted §111(a)(4) into NSR, §I73(a)(1)_(A) requires new and
modiﬁe& sources proposed to be located in non-attainment areas to ensure that “total allowable
emissions from existing sources in the region” will be less than “total emissions from existing
sources ... prior to the application for such permit.” 42 U.S.C. §7503(a)( 1)(A)(emphasis addegi).’
See Pub. L. 95-95, § 129(b), 91 Stat. 784 (August 7, 1977).5 Newmont’s attempt to erase
Congress’ distinction between what is “emitted” by a source and how much pollution the source

is “allowed” to emit must be rejected.

® The 1990 Amendments made changes to § 173(a)(1)(A), but retained the language quoted in
the text. '
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There is no merit to Newmont’s claim that a test based on actual emissions would lead to

absurd results by “penalizing sources for operating at a lower level of emissions,” Newmont Br.
9, and by"‘fo'rcing cyclical industries to emit at higher rates than otherwise warranted in order to
avoid losing permitted production capacity.” Id. 7. Here, Congress intended “to protect public
health and welfare from any actual or potential adverse effect which in the Administrator’s
judgment may reasonably be anticipate[d] to occur from air pollution.” 42 U.S.C. §7470(1). See
also pp.4-3, supra (describing the purposes of the NSR program). Because it is the “amount” of
a pollutant “emitted” that affects public health, there is no absurdity in basiﬂg NSR applicability
on whether there has been an increase in the amount emitted. Newmont’s uncorroborated
speculations about such a test (i.e., _that the test allegedly might cause sources to keep pre-change
emissions higher than necessary) come nowhere close to the “extraordinarily convincing”
demonstration needed to depart from the plain meaning of the statute. See Appalachian Power
Co. v. EPA, 249 F.3d 1032, 1041 (D.C. Cir. 2001).

Newmont also claims that EPA failed to éxplain why it rejected an allowables-based
approach to calculating emissions increases. Newmont Br. 11. But an allowable emissions
- approach would,vio_iate the Act, and no EPA explanation could change that. Cajun Elec. Power
VCoop., Inc. v. FERC, 924 F.2d 1132, 1136 (D.C. Cir. 1991) (Chevron Step One is de novo,
without deference). | |

Finally, though Newmont criticizes EPA’s Vten-year lookback period as being too short to
encompass a mining operation’s business cycle, Newmont Br. 12-13, that issue is not before the
Court because Newmont has not raised a challenge to the ten-year loqkback provisions, which
are a featuré of EPA’s actual-to-actual emission test. To the cqntrary’, the sole issue Newmont

“has presented is whether NSR applicability can be based on allowable emissions. See id. 1 (issue

13




pfesented). Because Newmont’s allowable emissions argument must be rejected for reasons

stated above, Newmont’s petition must be denied.

In any event, Newmont’s claim that a mining operation’s business cycle can exceed |
twenty years (id. 6) underscores the absurdity of a business-cycle approach. Under Newmont’s
approach, increases in recent emission levels could evade NSR safeguards unless.they also
rep.resent an increase over much.hjgher pollution levels prevalent a quarter-century ago.
Whatever the length of a business cycle may be for aﬁy particular industry, Newmont'’s approach
is not a colorable reading of the statutory NSR provisions -- which require review of changes that
“increase[] the amount of any air pollutant emitted,” in order to ensure continued progress
towards attainment and to prevent significant deterioration of air quality.

CONCLUSION

For the foregoing réasons, the Industry and Newmont petitions should be denied,
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-:ATR POLLUTION: PREVENTION - -

resgon 'of the taking effect. of Pub.L..95<96; see sectivn 406(z)
of Pub.L.. 95-85, set out as an Effactive, and Applicability
Provisions of 1977 Acts note under section 7401 of tll;is ﬁﬂe

Section 16 of Pub.L, 91—604prmdedt.hat: T

““(g)(1} Any implementuﬁpn plan adopted by any State
and sﬁbnutted to the Secretary of Health, Education, and
Welfars, or t5 the Administrator Btirsuht to the Clean Alr
Art: [t.hds chapter] prior to eiisctmsht of this ‘Act [Dec. 81,
1870} may be approved whder ikettion 110 of the ClemAn-
Act [this section] (as amended by ‘this: Aet) {Pib.L: 98-604]
and ghall remaip in effect, unless the Administrator detar-
minés that such lmplemen{aﬁon pldh, or any portion thereof,
¢ not consistéht’ with' the applieabls roqifreménts of  the
Clédn Air Acti[t}is-chapter] (a5 -amendéd by this' Adt) -and
will' 7ot - provide ~for the: aﬂamm&nt of national primexry
ambient-afr quakity standardk:in the time required by such
Act. I the Administrator so determines, he ahall, within S0
deys after. promulgation of any. national ambient air quality
standards pursusnt to section 105(a) of the Clean Air Act
[section 7409(a) of this title), notify the State and spedify in
what respecta changes erg ngeded to mest the additional
requirements of such Adt, ineluding ‘requirementa to imple-
ment national secondary amblent ‘sl quality standards. If
such changes, are not adopted by the State after public
- hearings and within six montha- such netification,, the
A,dmmish’ator shall promulga(:a such changes, pursuant to
sertion 110(c) of such, Act [subsec. (c) of this gection],

+*(2) The amendnients. made by section, 4(b) . [amendmg
sactions 7408 and 7415 of this titie] shall not be construed a8
repeaﬁngormodiﬁyingthepcwe:softhe z with
respect to any conférencé convened under séetion 108(d) of
the Clesin. An' Act [ection 7415 of this. title] before t.he date
ﬁ)fenp.cunentofthiaéctmec.lil 970} e

“(h) Regulations or standards isaued under ﬁtie II o£ the
Clean Air Act [subchapter II of this chapter) prior to the
engctment of this Act.[Dee,. 81, 1970] phail continme in effact
until revised by the Admipistrator. cnnalsi;gm.,mth the pur-
poaesofsuchhct[thm chapter]”

Prioervisjons e g A ‘.' .'
* A prior section:- 110 ofAct..Ju.ly 14;31956, .was renumbered
sectf;na:ﬂ by Pub L 91-«504 and ig aet out as gection 7417 of

o

" -4...

- hl -
U .o gt et i

Modlﬁca'tion or Rescissl&n"of bnp!ementatimi Plans Ap
prdvs’dandln EffectPriortoAug' 7 197":'}’ .

+ ‘Nothing in the Clean Af¥ Act Améndmenfs of 19?7 [Pub.L.
95—95} to-affect any requirement of ah epfitoved impletnenta-
tiory platr under this section: or any-other provigon-in effect
vnder this-chapter before Aug. 7, 1977, .until modified or
rescinded.n accordance with this cheptar ag.amended by, the
Clesn, Air;Act Amendmienty of 19’?7.,see section . 40(c} of
Pib.L, 95—9&, set out, a3 an Eﬁ'echvp
aiona ofl?ﬂ'? A.cﬁs note under aechon 7 1 of,ﬂns tltie

Mod:ﬂcatmn or Rescisswn of Rules, Regulaﬁom, Orders,
Determinations;, Coniraets, Gertifications, Authorlza-
tions, Delegations, and Other Actions.. . .

- All rules,. ragulations, .ordets, detemnnaﬁons, cantracts
certifications, anthorizations, delega.tions or other actions
duly issued, made, or ta.l-l:en by or pursuant to Act July 14,
1885, the Cléan Air'Act, as in effaét ifimedistely prior to the

date of enactment of Pub.L. 85-95 [Aug. 7, 1977] to continue

42 § 7411
" CAA §1it

in Fall foree arid effect until modified or rescinded in aceor-
dance with. Act July 14, 1955, 48 amended by Pub.L. 95-95

‘{this chapter), see ssction 406(b) .of Pub,.L. 95-95, set out as

an Effective end Applieahility Proyiawna of IWT Acts note
under section 7401 of this title. ...

§ 7411. Standards of pei-formance for new sta-
tionary sources -

L [CAAS I T

(a) Deﬁmtmns , ”
. For purposes of-this sechon‘ T
{1) The term “standard of performa.nce ‘means g
- standard -for emissions of air pollutants which re-
. flects the degree of emission limitation achievable
through the application of the best system. of emis-
. sjon reduetion which (taldng. into-account the cost of
achieving such reductien - and- any. nonair quality
‘health and. environmental impact and energy -re-
quirements) the. Administrator determines has been
i adequately demonst:rated. _
' (D). The term “new. Bource” inéans any statmn
' f;cqm:e1 the construction .or modification of whu:h is
. commenced after the’ publieation of reg:ﬂa.t:ona {or,
if. eg.;her, ‘proposed’ regulations) prescribmg a stan-
‘dard of performance under this Section. whlch will
_be apphcahle to such souree. . . _
r ufﬂ , The:. terni "stat:mnary souree” means any :
.- building, . structure, . famhty, or instailation which
. emits or. may emit any air. pellntant. Nothing in
subchapter 11 of this chapter relating to- nonroad
engines. shall be conatrued to apply to, stahonary
internal combustion engines. .
. (4). The term “modification” means mxy physmal
:change in,-or change in the method -of operation of,
oA statmnary source which-increases the:amount of
. -any air pollutant emitted by such souree -or which
. results in the. exmssmn of any air poliutant not
H prewausly -emitted:- : oy
7 (8)-The " ters- “owner o' eperator” medns - any
- person” who ‘owns, leases, operstes, controls or su-
'pervises 2 stationariy source, :
" (6) The ‘term “existirig’ source” means any sta-
' ﬁon!n'y saurcé other than a new source ‘
. (7) The term “bechnologir;a.[ system of contmuou.g
emission reduchon meang—,,.. . .

(A) a technological prooess:for. producuan or
Joperation by any source whmh is inherently low-
pol]uﬁng oY’ nbnpo‘ﬂﬁﬁng,

(B & tethinological sys‘hem for continuous re-
“dudtion of the pailutiun ‘generatéd by a source
before such pollution is emitted into the ambient
- .air,- inchading preeombusfaorr cleamng or treat-
" ment of fuels: - -
{8) A conversion to coal (A) by Teaso of an order
under section 2(s) of the Energy Supply and Envi-

Complete’ Anriotation Materlals; ses Titls 82:U.8:C.A;
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. AIR POLLUTION PREVENTION -

PART B—Oz0oNE PROTECTION

§§ 7450 10 7459. Repealed. Pub.L. 101-548,
- . Title VI, § 601, Nov. 15, 1990, 104 Stat.

2648

HISTORICAL AND S‘I‘ATUTORY N'OTES

Section 7450, Act July 14; 1955, c. 360, Title I, § 150, as
added Ang.. 7, 1977, Pub.L. 95-95;’1‘1’{.181,5 128, 91 Stat. 725,
get forth the Congresslonal declaration of purpose.

Section 7481, Act July 14, 1055, ¢. 360; Title I, § 151, as
_added Aug. 7, 1977, Pub.L. 96-95, Title I, § 126, 91 Stat. 726,
get forth Congressional findings,

Section 7452, -Act July 14, 1956, c. 380 ’hﬂe L § 152, as
added Aug. 7, 1877, Pub.L. 95-95,'1‘11'.1:51 § 128, 9181:31'..'?26
set, forth defimtmns applicable-to this part.

Section 7468, Act July X4, 1956, ¢ 860, Title 1,8 153, as
added Ang. 7, 1977, Pub.L. 95-95, Title I, § 126, 01 Stat. 7286,
related to studies by the Environmental Protection Agency.

Section 7454,ActJuly 14, 1955, ¢ 860, Title I, § 154, ag
added Aug. 7, 1977, Pub.L. 85-95, Title I, § 128, 01 Stat. 728,
and amended Pub. L. 98-88, Title V, § 509(b), Oct. 17, 1979,
03. Stat. 695, related to research and mnmtonng activities' by
Federal agenacies,

Sectiont ‘7455, Act July 14, 1956 ¢ 860, TitleI § 1B5, as
added Aug. 7, 1977, Pub.L. 95-95, Title 1, § 126, 91 Stat. 726,
related to reparts on the progress of regulation. .

Section: - 7456, A.ctJuly 14, 1956, c. 880, Title I, § 156, as
added Ang. 7, 1977, Pub.L. 85-95, ’I‘ltleI § 126, 01 Stat. 729,
authorized the President to enter into intematmnal agree-
ments to foster cooperative research.

-~ Seetion 7457, Act July 14, 1955, c 860, Title I, § 157, a8
added Aug. 7, 1677, Pub.L. 95-95, Title I, § 126, 91 St.nt. 729
related to promulgaﬁon of regulations,

Secﬂon'?d-SB ActJulylil 1965, c. 380, TitleI, § 158, aa
added Ang. 7, 1977, Pub.L. 95-95, Title I, § 128, 91 Stat. 730,
set forth other provisions of law that. would be unaﬁ'ected by
the-provisions of this part.

Section ‘7459, Act July 34, 1955, c. 360, Title I, § 169, as
added Aug. 7, 1877, Pub.L. $5-05, T[tle I, § 1286, 91 Stat. 730,
related to the wt.horxty of the State to prdtecf. the atrato-

sphere

Effective Date of Repeal o -
- Repeal of sections 7450 to 7459 eﬁ‘ecuve Nov 16, 1990,

except 28 otherwise provided, see section 711{h) of Pub.L,
- 101-549, set out. a8 & note under section 7401 of .this title.

Sawng's Prowsions

Suits, actions or proceedmgs commenced under this chap-
ter ‘as in-effect prior to Nov. 15, 1890, not to abate by reason
of the taking effect of amendments by Pub.L. 101-545,
exeept a8 otherwise provided for, see section 711(a) of Pub.L.
101~549 get ot s.s 2 note under gection 7401 of thia title.

Smular Prommns

For provisions relating to xtratosphenc 0ZOne prot.actmn,
see section 7671 et seq, of this title.
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PaRT C—-PREVENTION GF SIGNIFICANT
DETERIORATION OF AIR QUALITY

S-ubpa'nt I—Clean Awr

§ 7470 Cong'ressmnal declaration of purpose
[CAA § 1601

‘The purposes of this part are as follows:

(1) to protect public health and welfare from any
actual or potential adverse effect which in the Ad.
ministrator’s Judgment may reason&bly be antici-
pate ! to occur from gir poliution or from e:xposures
to polluta.nts in other media, which pollutants o
nate as emissions to the ambient air)? not‘mfi

" standing attainment and maintenarice of ol nat:lonal
ambient air quality standards;

- (2) to.preserve, protect, and enhance the air
quality in national parks, national wilderness areas,

. national monuments, national seashores, and other
areas of special national or regional natural, recre-
auonal, geenie, or higtorie value, .

(3) to insure that. ecopomic w:]l oceur na .
manner consistent with the preservation of ex:stmg
clean air resources;

(4) to assure that emissions. from any sourqe in
_any State will not interfere with any portion of the
applicable implementation plan to prevent: signifi-
cant deterioration of air qualfta; for any. other State
and

(8) to assure that any decmmn to penmt in-

creased air pollution in any area to which this
- gection applies is made only. after careful evaluation

.of all the consequences of such a decision and after
- adeguate procedural - opporfunities for informed

publie participation in the decisionmaking process.
(July 14, 1955, e. 360, Title I, § 169, as added ‘Aug. T, 1877,
Pub.L. 95—95 TltleI § 12%a), 91 Skat. 731.) .

1 80 in original. Probably should be “anhn.pated”

2 So in original. Seetionwasenactedwithoutanoperﬁngp&renﬂm-
sia.

RISTORICAL AND STATUTORY NOTES:
Effective and Applicability Provisions : .
1977 Acts .

Section effective Aug. 7, 1977 except a8 otherw:se axprass-

ly provided, see section 406(d) of Pub.L. 9585, set out a8 &
note urider section 7401 of this title.

Guidance Document )

Section 127(c) of Pub.L. 95-95. provided that not later than -
1 year after Aug. 7, 1977, the Administrator publish a
guidance document to assist the States ih carrying out their
functions under part C of Title I of the Clean Air-Act {this
part] with respect to pollutants for ‘which national amb:ent
air quality stendards are promulgated. R

Complete Annotation Materiais, ses Tlile 42 U.S.C.A
1495
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(2) The Administrator may disapprove the redesig-
nation of any area only if he-finds, after notice and
opportunity - for public hearing, that snch redesig-
nation does not meet the procedural requirements of
this section or is inconsistent with the requirements of
section 7472(a) of this title or of subsection (a) of this
section. If any such disapproval ocours, the classifica-
tion of the area shall be that which was in effect prior
to the redesignation whlch was dxsapproved

(c) Indlan reservatxons :

Lands’ within the exterior boundaries. of reserva-
tiong of federally recognized Indian tribes may be
redemgnated only. by-the: appropriate Indian govern-
ing body. Such Indian governing body:shall be sub-
Ject in all respect to the pravzsions of subsection (e) of
thxs section, ,

(dy Review of nataonal monuments prumtlve ar»
ess, and national preserves ‘

" The Federal Land Managér shiall ¢ teview ail'national
monuments, primitive areas, and national- preserves,
dnd shall recommend any s;ppropnate dreas for redes-
ignation as class I where air quality felated valués are
important- attributes of the area. - The Federal Land
Manager shall report: such recommendations, within ?
supporting. analysis, to the Congress and the affected
States within one year after August 7, 1977. The
Federal Land Menager-ghall consult with the.appro-
priate States before making* such recommendations.

{e) Resolution of disputes between State and Indi-
. an tribes’

I any State affected hy the redeslgnatmn of an area
by an Indian tribe or any Indian tribe affected by the
redesignation of an ares by a State disagrees with
sich redesignation of any area, or if a permit is
proposed. to be .issued for any new major am;ttmg
facility proposed for construction in any State which
the ‘Governor of an affected ‘State or govetning body
of an affected Indian tribe determmes will cauge or
edniribute to a cumuia.t.we chafige in air quality in
excess of that allowed i this part within the affected
State or tribal’ reservation, the Governor or Indian
ruling body may request the Administrator fo enter
into negotistions with the  parties involved to resolve
such’ dispute.’ If requested by atiy State or Indian
tiibe involved, the Administrator shall make s recom-
mendation to resolve the dispute and protect the- ir
quality related values of the lands invoived. If the
parties involved do not reach sgreement, the Adminis.
trator shall resolve the dispute and his determination,
or' the results of agrecments reaehed through- other
meahs, ghall become -partiof the applicable plan snd
shall be enforceable as-part of such plan, In resolving
such -disputes relating to-ares redesignation, the Ad-
minigtrator. shall consider the: extent to -which the
lands involved are of sufficient size to allow effective

42 § 7475
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air quality managemant or have air quahty related
values of such an area.

(July 14, 1985, c. 360 Title 1, § 164, asaddedAug 7, 1977,
Pub.L. 85-95, Title I § 127(=), 91 Stat. 733, and nmended
Nov. 18, 1977 Pub.L. 96-180, § 14(a)(42), (48), 81 Stat, 1402;
Nov.’ 15, 1990, Pub,L. 101—549 Title 1, § 108(!1), 104 Stat.
2468.) . )

1 Bo in original. Probebly should be “paragraphs”,

2 80 in original. Probably should be “with”™ .

HISTORICAL AND STATUTORY NOTES

Effective and Apphcabzhty Provigsions

1990 Acts

Amendment by Pub.L..101-549 effective Nov.- 15, 1830,
except as otherwise provided, see section 711(b) of Pub.L.
101-549, set out 25 & note under section 7401 of this title.

1977 Acts

Rection effective "Aug, 7, 1877, except as otherwise express-
1y provided, see section 408(d) of Pub.L. 95—95 setout aza

note uhdar section 7401 of this title,

Savmgs Provisions

Suits, actions or proceedings. commenced under this chap-
tera!meﬁ‘ectprxorto Nov. 15, 1980, nat to abate by resson
of the taking' effert of amendments by Pab.L., 101-549,
except ag otherwise provided for, see section T11{(a) of Pub.L.

101-549, set out 28 a note under section 7401 of this title. _

§ 7475 Pre'cohsh'ucﬁoﬁ requirements
[CAA § 165]

(a) Major emitting facilities on which construction
: ‘is commenced ’

.No major emitting facility on which construction is
commenced after August 7, 1977, may be constructed
in any area to which this part applies unless—

(1) a permit has been issued for such- proposed
.facxhty in accordance with this part setting forth
-erpission Hmitationg for such faellity which confom
to the requirements of this part;,

(2) the proposed permit has- been subject to a

- review ih accordance with this section, the reguired
- analysis has been conducted ‘in' accordance with
regulations promulgated by the Administrator, and
: s public hearing hag been held with opportunity for
interested persons including representatives of the
~Administrator to appear and submit written or oral
‘presentations on the air quality impact of such
source, alternatives thereto, control technology re-
quirements, and other appropristz considerations;

(3) the owner or operator of such facility demon-
strates, a3 reqmred pursuant to section 7410() of
this title, that emissions from construction or opera-
tion of such facility will. not cause, or contribute to,
air pollution in .excess of any (A) maxirnum allow—
able increase- or maximum allowazble concentration
for any.pollutant in-any area to which this part
applies more than one time per year, (B) national

" Complstes. Annotation Materials, seq-THie 42 U.S.C.A.
1499
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ambient air quality standard in any air quality
control region, or (C) any other zpplicable emission
standard or standard of performance under this
chapter; -

- (4) the proposed facility is subject to the best
available control technology for each pollutant sub-
jeet to regulation under this chapter exmtted from,
or which results from, such facility;

(5) the provisions of subsection (d) of this section
with respect to protection of class I areas have been
complied with for such facility;

(6) there has been an analysis of any air qua]ity
"impacts projected for the area as & result of growth
" agsociated with such facility; _

_(7) the persor who owna or operates, Or proposes
to own or operate, a major emitting faclity for
which a permit is required under this part agrees to
conduet such monitoring as mey be necessary to
determine the effect which emissions from any such
facflity may have, or is baving, on air qualityin any

. ares which may be affected by emissions from such

source; and

(8) iri the case of & source wluch proposes to
construct in 3 class IIT area, emissions from wiuch
would eause or contribute to exceedmg the maxi-
mum allowable increments applicable in g class II

area and where no standard under section 7411 of

this title has been promulgated subsequent:to Au-
gust 7, 1977, for such source category, the Adminis-
trator h.as approved the determination of best avail-
able technology as set forth in the pemut.

{b) Exception
The demonstration pertmnmg to maximum allow-
able incresses required under subsection (2)(3) of this
section shall not apply to maximum aliowable increas-
o8 for class II areas in thé case of an expansion or
modifieation of a major emitting facllity which is in
existence on August 7, 1977, whose allowable emis-
sions of air pollutants, after complance with subsec-
tion (a)4) of this section, will be less than fifty tons
per year and for which the owner or operator of such
facility demonstrates that emissions of particulate
matter and sulfur cxides will not cause or coniribute
to ambient air quality levels in excess of the national
secondary ambient air quality standard for: mther of

“such poliutants.

(¢} Permit applications

Any completed permit application under section
7410 of this title for a major emitting facility in any
area to which this part-applies shall be granted or
denied not later than one year after the date of filing
of such compieted application,

FEDERAL ENVIRONMENTAL LAWS

{d) Action taken on permlt applications; nofice;
adverse lmpact on air quality related values,
variance; emission limitations

(1) Each State shall transmit to the Admmzst.rator

a copy of each permit application relating to a major

emitting facility received by such Sfate and provide
notice to the Administrator of every achon related to
the consideration of such permit.

(2XA) The Administrator shall prcmde noﬁce of
the permit application to the Federal Land'Manager
and the Federal official charged with direct responsi-
bility for management of any lands- w:t}nn 2 elass I
grea which may be a.ffectad by emzssmns ﬁ-om the
proposed facility..

(B) The Federal Land Ma.nager and the Federa.l
official charged with direct responsibility for manage-
ment of such lands shall have an affirmative regponsi-
b1l1ty to protect the air quality related values (includ-
ing visibility) of any such lands within a class I area
and to consider, in consultation with the Administra-
tor, whether a proposed major emiﬂ:ing facility will
have:an adverse impact on such values.

(C)(i)-In any case where the Federal oﬁ“icmi
charged with direct responsibility for management of
any lands within a class I area or the Federal Land
Manager of such lands, or the Administrator, or the
Governor of an a.d;aeent State contmmng such & class
1:ares files a notice alleging that- emissions from a
proposed major emitting. facility may cause or contrib-
ute to a change in the air quality in'such area and
identifying the potential adverse impact of such
change, 2 permit shall not be issued unless the owner
or operdtor of such facility demonstrates -that emis-
sions of particulate matter and sulfir dioxide will not

cause or eontribute to concentrations which exceed the

maximum allowable inereases for 4 class [ area.

 {ii) In any case where the Federal Land Manager

demonstrates to the satisfaction of the State that the
emissions from such facility will have an adverse
impact. on the air.quality-related values (including
vigibility) of such lands, notwithstanding thefact that
the change in ajr quahty resulting. from emissions
from such facility will not cause or contribute to
concentrations which exceed the maximum allowable
increases for a class I area, & permit shall not be
isaued.

{(iii) In any case where the owner or opera.tor of
such facility demonstrates to the satisfaction of the
Federal Land Manager, and the Federal Land Man-
ager so certifies, that the emissions from such facility
will have no adverse impact on the air quality-related
values. of such Jands (including visibility), notwith-
standing the fact that the change in air guality result-
ing from emissions from such facility will cause or
contribute to concentrations. which exceed the maxi-

Compiets Annotation Materials, see Title 42 U.8.CA.
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um refineri
ing plants, eoke oven batteries, sulfur recovery soures utilizing clean fuels, or

plants, carbon hlaek

per hour heat input, p
acilities with

es, lime plents,

FEDERAL ENVIRONMENTAL LAWS

phosphats rock- process- 7411 or T412 of this title,

ts (farnace process), Pri-  comply with this paragraph shall
conversion plantg, sintering increase above Jevels that would
production facilities, chemi- under this Paragraph a3 it ex
sil-fue] boﬂgrs of more than ment of the Clean Air Act Am
fifty million British thermal units (9) The term “baseline concentration”
etroleum storage and transter with respect to g pollutant, the am
ty exceeding three hundreq tion levels which exist af

which have been exempted by the Stata, ' " affeet, such area from any m

(2X(A) The
© struction of 5
" owner or g

term “commenced” as-applied to con-.  whiek construction commen \
major emitting facility means that the 1975, but which has not begun operstion by the date
perator has obtained af) hecessary pre- of the basaline ajr quality i

construction approvalg gp Permita required by Fed- tior. Emissiong of sulfur

eral,'Stm;e, or focal air pollution emissions and ajr matter from any mgjor emitting facili

quality Bws or gulations and either hag M begun, construetion commenced after Jannary
or caused to begin, 5 eontinuois program of physi- not be ineluded in the bageline
cal on-gite construction of the facility or (i) entered against the maximyum allowab)
Into’ binding agreements op contractual obligations, tant concentrations established
which cannot be cane ed or modified without sub- (July 14, 1955, . 860, Tstle L § 169
stantiai josa € OWner or operator, to undertake b:L. 95-95, Title 1, § 127(a), 91 8
& program of construction of the facility to be Nov. 16, 1977, Pub.L, 95150, § 14(a)(54),
completed within a regsonahle time, ' ;5- 19690;1 Oiugti't. 215%13_5;6%1 ;I'iﬂe
(B) The term “necessary Preconstruetion approy- 408(d), e
als or permits” means those permits or &pprovals, 'HISTORICAL AND STATUTORY NOTES
requived by the permitting athority as 3 precondi. References in Text :
tion to undertaking any activity under clanges @ or Enactment of the Clean air Act
() of subparagraph (4) of this paragraph, reférred t in par, (3), probably means
(C) The term “congtryetion When used in con.  of such Act, Pub.1, 101-549, 104
nection with any source op facility, includes the spproved Nov. 15, 1990,
modifieation (pg defined in section 7411(a) of thig EffectiveandApplicabilibf Provisions
title) of any source or facility, : 1990 Acts :

(3) The term “best gyai
ta

applieable

able control technology”  Amendment by PubL. 101549 effective Nov,

an jor emits facility Section effective Aug. 7, 1977, axcept g5 otherwise expregs-
a:fthﬁty, on atzf,’fe,by.casé ly provided, ses section 40&3} t?tﬁe Pub.L. 95-85, set 9ut as z

nots under seetipn 7401 of

ic impacts and other costs, determines ig Bavings Provisiong :
acility through application of Suits, actions gp Proceedings commenced under thig chap-
and availabla methods, gys- i 33 in effect. prior to Noy, 15, 1990, not to ghate by reason
d technigueg, including fue] cleaning, clean  of the taking effoct of amandments b

treatment or innovative fuel combustion except ag otherwise provided for, , L
control of each such pollutant. In no 1QI—-549, set out as a2 note undt_‘ar section 7401 of ﬂlia‘htie.
application of “best availabje conrol  Study of Major Britting Facilities With Potentis] of
regult in emissions of any pollutants Emitting 250 Tons Py Year
will exceed the emisgions allowed by any Section 127(b) of Pub.L., 85-95
standard established pursuant to section  after Aug. 7, 1977, the Administratar report to the Congress

Emissions from any
other means, tg
not be sliowed to
have been requireq
prior to enaet.
endments of 1890,

bieni_: concentra-

issions in, or whieh may
ing faeility on

740, and amended
91 Stat, 1408: Nov,
I, § 306(b), Title TV,

Amendments of 1980,
the date of ensctment
Stat, 2399, which - wag

y Pub.L. 101-549,
8ee section 711(a) of Pub.L,

provided that within 1 year

Complets Annctation Matorlals, seq Titie 42 U.s.ca
1504
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(d)- Duties of visibility {ransport commissions

A Visibility Transport Commission— .

- «1) ghall assess the sciehfific and techmcal data,
studies, and other currently available information,
including studies condueted pursuant fo subsection

. (8)(1) of this section, pertaining to adverse impacts
on visibility from potential or. projected growth in
emissions from sources located in the Vlszbﬂlty
Transport Region; and . :

- (2) shall, within.4 years of" esta.bhshment, issue a
report to the Administrator recommending -what
measures, if any, should be taken under this chapter

to remedy such adverse impacts. The report re-

quired by this subseetion shall address at least the :

following measures: - ..

(A) the establishment of clean air comdors,
which additional restrietions on increases in emis-
sions may be appropriate to p:rotect vigibility in
affected class T areag; - -

(B) the imposition of the reqmremants of part
D of .this subehapter affecting the construction of
new major stationary sources or- major modifica-
tions to existing sources in puch clean &ir- corri-
dors specifieally including the alternative siting

. -analysis provisions of -section 7503(a)5). of this
" title; and .

(C) the promulgaﬁon of regula.tzons under sec-
tion 7461 of this title toaddress. long range
strategies for addressing regional haze which im-

pairs visibility in affected class I aress. . -
{e) Duties of Administrator
(1) The Administrator shall, taking into aceount the
studies pursuant to subsection (a)(1) of this section

and the reports pursuant fo subsection (dX2) of this
~ section and any other relevant informstion, within

eightesn months of receipt of the report referred toin

subsection (d)(2) of this section, carry out the Admin-
istrator’s regulatory responmbﬂltms under seetion

7491 of this fitle, including criteria for measuring -

“reascmable  progress” toward the nahona} goal.

() Any regulations promlﬂgated under section
7491 of this title pursuant to this subsection shall
require affected States to revise. within 12 ‘months
their unplementat;on plans under seetion 7410 of this
title to contain such emission limits, schedules of
compliance, and other measures as may be necessary
to carry out regulations promulgabed pursuant to this
gubsection,

(f) Grand Canyen vmlnl:ty transport commission
The Administrator pursuant to subsection (c)(1) of
this section shall, within ‘12 months, establish a visibili-
ty transport -commission for- the region affecting the
visihility of the Grand Canyon National Park. :
(July-14, 1056, c. 860, Title I, § 169B, 45 added Nov. 15, 1980,
Pub.I. 101-549, Title VIII, § 816, 304 Stat, 2606.) :

FEDERAL ENVIRONMENTAL LAWS

150 in original. Words “sabsection '(b) of this section™ probab]y
should be “paragraph (2)".
%S0 in criginal. Probably should not be upxtalwed.

_HISTORICAL AND S’I‘ATUTORY NOTES

Referencea in Text -

The Clean Air Act Amendments of 1990 referred to'in
subsec. (b), probably means Pub.L. 101-549, Nov. 15, 1890,
104 Stat. 2399, For complete claseification of this Act to the
Code, see Short Title of 1980 Amendments note set out
under section 7401 of this title and Tsbles.

The Federal Advisory Committee Ast, referred to.in' sub-
sec. (c){4), is Pub.L. 92-468, Oct 6, 1972, 88 Stat. 770, as
amended, which is set out in’ Appendik 2 to Title 6, Govern-
ment Organization and Employees o .

Effective and Applicability Prov:smm
1990 Acts

Section to take effect Nov 15, 1990, except as otherwme
provided, see section T11(b} of Pub.L. 101-—549 set out 88 8
note under section 7401 of thm txtle : .

Savings Provmons

Suits, actions ar proceedings commenced under this chap-
fer as in effect prior to Nov. 15, 1980, not to shate by reason
of the taking effect of amendments by Pub.L, 101-548,
excapt a8 otherwise provided for, see section 711(a) of Pub.L.
101-549, set’ ont as 4 note undar aecﬂon ’?401 of this title.

ParT D—PLAN REQUIREMENTS FOR
NONATTAINMENT AREAS .

Subpart 1—Nonattainment Aveas in General

§ 7501 Definitions X
VS R
: _For the purpose of this part-—

(D Reasonable further progresa .

The term “reasonable further. progress” TAERNS
stich annwal ineremental reductions in emissions of
the relevant air pollutant as.are required by this
part or may reasonably be- requn'ed by the Adminis-
trator for the purpose of ensurmg attainment of the
applicable national ambient air quality standard by
the applicable date. ]

£2) Nonattamment area .
. The term “nonattainment area” means, for any
air pollutant, an area which is designated “nonat-
- {ainment” . with ‘respect to that pollutant Wrttdn the
meamng of section 7407(d) of this title.

3 Lowest_ achievable emission rate ,

‘The term *“lowest achievable emission rate”
..means for any source, that rate of enussmns which
. reflects—

. (A) the. most strmgent emission hnutatmn
which is contained in the implementation plan of

Complsta Annotation Materials, see Tile 42 U.S.C.A.
1508
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any State for such class or category of source,
uniess the owner or operator of the proposed

source demonstrates that such limitations are not .

achigvable, or . -
(B) the most stringent emission Hmitation
which is achieved in practice by such class or
category of source, whichever iy more siringent.
In no event shall the application of this term permit
a" proposed new or modified source to emit any
pollutant in excess of the amount allowzble under
applicable new source standards of performance,
(4) Modifications: modified . e
. The terms “modifieations” and “modified” mean
the same 88 the term “modification” as used in
section 7411(a)(4) of this title. L :
(July 14, 1965, c. 360, Title I, § 17, 28 sdded Aug. 7, 1977,
Pub.L. 95-05, Title I, § 129(h), 91 Stat. 746, and amended
Nov. 15; 1990, Pub.L. 101-549, Title I, § 102(a}2)}, 104 Stat,
2412,) : : e
HISTORICAL AND STATUTORY. NOTES
Effective and: Applicability Provisions -
1990 Acts K '
Amendment by Pub.L. 101548 effective Nov. ‘15 1990,
except a8 otherwise provided, see section T1i(b) of Pub.L.
101-549, set cut g8 & note under section 7401 of this title.
1997 Acts - R
Section effective Ang. 7, 1977, exespt as-otherwise express-
ly provided, see section 406(d) of Pub.L. 95-05, set out a2z &
note under section 7401 of this title,

Savings Provisions ) .

Buits, actions or proceedings commenced under this chap-
ter as in effect prior to Nov. 15, 1990, not to sbate by reazon
of the taking effect of amendments by PubL. 101-549,
except &5 otherwise provided for, see sectitn T1I{g) of Pub.L.
101-549, set out as a note under section 7401 of this titls,

§ 7502, Nonattainment plan provisions in gen-
eral . S
_ [CAA § 1721 ~ ..~
() Classifications and attaifiment dates
(1) Classifications * . - R -
- {4) On or after the date the Administrator pro-
. mulgates the désignation of an ares as g nonattain-
- ment'aréa pursuant to seetion 7407(dY of this title
with respect to any national ambient sir quality
standard (or any revised standard, including a revi-
sion of any standard in’ effect on November 15,
1990}, the Administrator may- classify the area for
- the purpose of applying an attainment date pursu-
ant to paragraph (2), and for other purposes. In
" determining the appropriate. classification, .if any,
- for a .nonattainment area, the Administrator may
consider such factors as the -severity of nonattain-
- ment in such area and the availability and feasibility

42 § 7502
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trator believes may be necessary to provide for
attainment of such standard in such area. .

(B) The Administrator shall publish a notice in
the Federal Register announcing each classification
under subparagraph (A), except the Administrator
shall provide an opportunity for at least 80 days for
written comment. Such classification shall not be
subject to the provisions of sections 553 through 567
of Title 5 (concerning notice and comment) and shall
not be subject to judicial review until the Adminis-
trator takes final action under sitbsection (k) or (1)

‘of section 7410 of this title (concerning action on

plan submissions) or section- 7508 of this title (con-
cerning sanctions) with respect to any plan submis-
siohs required by virtue of such classification,

(C) This paragraph shall not apply with respect

to nonattainment areas for which classifications are .

specifically provided under other. provisions,of this
part. A '

(2). Attainment dates for nbﬁatta’inment areas

(A) The attainment date for an area designated
nonattainment with respect to a national primary
ambient air quality standard shsll be the date by.

- which attainment can be achieved as expeditiously

as practicable, but no later than 5 years from the
date such area was designated nonattainment under
section 7407(d) of this title, except that the Adminig-
trator may extend the attainment date to the extent

“the Administrator determines appropriate, for g

period no greater than 10 years from the date of
designation as nonattainment, considering the se-

- verily of nonattainment and the availability and

feasibility of pollution control measures,

(B} The attainment date for an ares designated
nonattaintment with respect to a secondary national
ambient air quality standard shall be the date by
which attainment can be achieved as expeditiously
as practicable after the date such ares was desig-
natéd nonattainment under section 7407(d) of this
title, '

“(C) Upon application by any State, the Adminis-
trator may extend for 1 additional year (hereinafter

. referred to as the “Extension Year”) the attainment

date determined by the Administrator under sub-
paragraph (A) or (B} if— . :

(1) the State has complied with all require-
ments and commitments pertaining to the area in
the applicable implementation plan, and o

(if) in accordance with -guidance published by
the Administrator, no more than a minima} num-
ber of exceedances of the relevant national am-

bient air quality staridard has occurred in the
-area in the year preceding the Extension Year.

of the pollution contro] measures that the Adminis-

Complete Annotation Materials, see Titla 42 U.S.C.A.
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mentstion plan revision which meets the requirements of - gop {or by any entity controlling, controlled by, or
section 110(a)(2){) [section 7410(aX2)(T) of this title] and part under. eommon control with such person) in syeh
D-of Title I of the Clean Ajr Act {this. part] not later than State are subject to emisgion Kmitations ang are.in
;’evmmm? :&:pgt":l mﬁ ‘m:l:’;egf ;e‘g r‘zt:f JEE}-“;L“ nﬂ.:!ne comtpliance, or on a schedulé for compliance, with g)]
the demenstration roquired under section. 1722 of the aPPI“"lj‘bie o oy limitations and standards under
Shean Afr Act [subsee. (@)) of this section] (respecting {15 Chapter; and | ‘

impossibility of sttainment befors 1988), such State ghall (4) the ‘Adntinistrator hag not determined thai -
adopt and subnitt to the Administrator g plan revision before the applicable implementation plan is not being
July 1, 1882, which meets the requirements of section 172(b) adequately implemented for the nonattainment gregq
aad () of such Act [subsecs. (b) and (o) of this Becion)”™ 4 which the Proposed source is to be constructed of.

§ 7503, Permit requirements o Ew:?ﬁfaig i:n;cccrda.nce with the reqmrements -C?f
' [CAA § 178] _ . - (5) an analysiy of alternative sites, sizes, produe-
(a) In general Hon processes, and environmental contrg] tech-

The permit program required by section 7502(b)(8) nigues for such proposed source demonstrates that
of this title shall provide that permits to construct and benefita of the proposed source signifieantly oyt..
operate may be issued if— weigh the environmental and social c08ts imposed ag

. {1} In accordance with regulations issned by the a result of its location, construetion, or modification,

ministrator for the determination of baseline Any emission reductions required as 3 Precondition of "

Forosions In & manner consistent with the S9SWID-  the isanance of 2 permit under paragraph (1) shall be

+bions underlying the spplicable implementation PN federally enforcesble before such permit may be ig.

approved under section 7410 of this ttle and this gpoq” . - .
- part, the permitting agency determines that—. : .

(A) by the time the source is to commence (b) Prohibition on uge of old growth sllowances
operation, suffidfent offsetting emissions redue-  Any o allowance, included in. an applicabla
tions have been Obtained, such that ttal allow- i 5lementation Plan-to meet the requiremients of gan.
sble emissions from existing sourees in the re- i5or 7802(b)(5) of this title (as in effect immediately

. glon, from new or modified sources which are not before November 15, 1990) shall not be valid for use 1

major emitting facilities, and from the proposed  any aren that received or receives a notice under
Source will be sufficiently less than total emis-  gonpion T410(2X2)(H)(H) of this ttle (as in effect fmme-
siong from . existing Sources (as determined in diately before November 15, 1990) or under section
accordance with the regulations under this PAr8  7410(k)(1) of this title that iis applicable implementa-
graph) prior to the application for such Permit to  on plan containing such allowance ig substantially
‘construet or modify so ag to. represent (when inadequate. - :
considered together with the plan provisions re- - : :
quired under section 7502 of this title) reasonable (c) Offsets ' .
further progress (as defined in section 7501 of (1) The owner or- operator of a new or modified
this title); or ' , iop ajor stationary source may comply with any offset
(B} in the case of 2 new or modified- MY requirement, in effect under thig part for incressed
Stallonary source which is located in a zone (with- emissions of any air poliutant only by obtaining emis-
in the nonattainment ares) identified by the Ad- sion reductions of such ajr pollutant from the same
Tustrator, in consultation with the Secretary of souree or other sources in the same nonattainment
Housing and Urban Development, a5 a zone to area, except that the State may allow the owner or
Wwhich economie-development should be targeted, operator of & source to obtain gyeh emission redue-
that emisgions of -such pollutant resnltang‘ from  iong in another nonattainment ares if (A) the other -
the proposed new or modified major stationary ... has an equal or higher nonattainment classifica-
source will not eause or contribute to GNLSBIONS  yion than the area in which the source ig located and
levels which exceed the allowance permitted for (B} emissions from' such other area contribute to g
such pollut_ant for such-ares from hew.or modified violation of the national ambient air quality standard

- major stationary sources under section 702(ey of 1 the nonattainment grea in which the source is

this title; o o located.” Such emission reductions ‘shall be, by the
(2) the proposed source 8 required to comply e o new or modified source commences operation,
with the lowest achievable emission rate; : in effect and enforceable and shall assure that the
- (3) the owner or operator of the proposed new or fotal tonnage of increased emissions of the air pollu-
modified source hag demonstrated that aj] major  tant from the new or modified source shall be offset
stationary sources owned or operated by such per- by.an equal or greater reduction, ag appiicable, in the

Complete Annotation Materliais, ses Tiilg 42 U.s:.c.a,
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'§60.14" Mﬁuﬁ‘“f. 1 S

£a) Except as provided under. pa.rg.
graphs (4);"{e) a.nﬂ (). of this

physieai ‘or operdtional .

.anexist‘lnpi’aemty which. results in an ™
mm the enilssion rate to thé . may.con
euotmyponumttowhmha B

standard gpplies shall
modlnm.tionwitm;ktha
tion 111 of the Act. Upon u

mezistink!sduwshanhe&me.mm-
. fected facl cility’ for pollutaint to

145t0rs determined by the Atminilatrator
E be superior t.o AP-42 emisgiofi fastors,

iting from t.he“physical Or op-
erational cliahge “pither. dlearly. Jn-
créase bt clearly not indrease, .-
(2) Material balances, ctmtinuous
mpnitor of mantial’ eidisdlon tests

A
crea.ae of where an- . or opentor
dmomtrates t6 ‘the. .Administrator's
satisfattion that there are reigonable
grounds to dispiite thie result obtained by
the Administrator utilizing emission fac-
tors as reférenced in paragraph. (b (11
of this section. Wtien the emizsion rate
is based on ¥esuits from manual emission
tests or continuous monitoring systems,
the procedures specified in Appendix C
of this part shall be used %o determine
whether an increase In emission rate has
occurred. Tests shall be conducted under

a!me X . - ".' s e
it A ﬁended ’?{ ‘d“"" a0l (b of this sectiar fhat (06 form]
, ratestf . fant -8

d abiplies and for.whichs b_g,
r :,h: the ‘bmhs!on ratg -proged

‘AP-ﬂ 6‘roﬂaar emlas‘lon-

- plvense In-

nhaﬂ nﬁi bQ deamed

mtléhm souroe tio wh&h
 paference, equivaldnt,  4r nuem ve

e 35 suéthods, &5 Befined in § 602 (a), (&)

(W oAn heanpnoﬂ.m ownern‘i'opm

.a

séetion. .
(1) Buch: demomtrauon aha-ll be in’

. writing. nnd shall inglude: (£ The name
and :

ad of ths dwner or operator,
(fi) " locatlon of. the staﬂonary
source. i !
(His A oompleta
{sting fmoility um

or opemﬂmalﬁhmsereﬁmﬁns 8N In-' proce

= LK
control system, and the |

kndwn or cah be
(¥) A complete d
faellity and the con

B ,.s- e
place, to the. extent_auc}i;u in:m;mation is

for thosé facilties wit{::;in theé stationary
* source where the emiision. rate of each

poliutant in question will be decreased
to compensate for the ificrease I8’ emis-
sion rate from the existing facility un-
dergoing the' phisiesl or opu'ationnl
change

(vi) The emisgion fates into the at-
ntosphere of the pollutants in question
from each factlity déscribed under pars.-
graph (d) (1) {v) of thls section both be-
fore and after the irmprovément or in-
stallation of any appileable control

‘systém or any’ physical or opeérailonsal

¢ ty-undergoes °
:pdﬂ'm#

provided

chansubpnuahﬁcﬂlﬁuhrodmm-

e N
aihission rste 1h mm‘ﬁfthat

r&uhtlom -except ‘aa otherwise

maamm:tmmtonbimmmor'

paragriphs (e’
gl meotlyn.

: (2)' te) 3}, 5 (p

emmion a’iﬂy :I:w!u hﬁ Jtmmént.' tne

ted:un
der. this m wmnntbe circum
v&xtednrauniﬂea:by ‘

peﬁdl' ife oy thdstatlonh.rr bouree ¢on-

tainiug‘thut facity.. . . ...

u (3) An increase in the hours of opers.-
O, -

' L : \
the exisit?ng facility was designed to ac-
comimodate - that altema.t-lve se, A

rg,cm Shal b 10 be design

] .-‘-0 81 alternative fuel or
rb,w maheﬂnl if that use could be aecom-.
plished iinder thé facility's cmstrkctton‘
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4Z514 Cos

intemts. Where 1o Stats: or l_:;:ulian cm:
lnjﬁ‘ Bm pmmbﬁ. (-1 ‘Wm

o ther Biate or Indian Reservati

redesignation to dstermine whetherit is

arbitrary and.capricious. However, where -

& State or Indian Governing Body pro-
o athe redgfufzt::mtiotg th?l ?otatg Ad
posing B e Ad-
mintgtrator, the .Administﬁtor will take.
an, expanded role of review in which he
will :ﬁalmna the competing interests in-.
volved. . o,
10. Specification of emission Imitation,

KULEY AN K_:UULHH\!I‘)

ditional information, where necegsary,

13, Sources subject to review. As pro- -

posed on Avgust s?xb'{'j uetv?:.ltho! the 19
source categories ec e -
struction review appeared to be m
ed to an individual process (e.g. Kraft
pulp mill recovery rather-than
all emission points on the premisesa. The
wording hos been changed to bé con-
sistent with the Hsting of the other
sourcé categories and to make clear that

In order to ensure that the requirement ,8ll emission points associated with a
for applying BACT .jis.properly imple~ stationsry source must be considered in

mented, the provisions of paregraph (d)
(22 (i) have besn modifled to require that -
an emission tation be established as
& condition to approval. This biaces the
emphasis on emissions rather than the
presence of any particulay controi equip-
ment. This change also makes the BACT
requirement for sources not covered by
NSPS more consistent with the NSPS
requirements. Yowever, if the Adminis-
trator de 85 that technological or .
economic Umitations on the application
of measurement methodojogy to a par-
lcular class of sources would make the

. imposition of an emisslon standaed in.

feasible, he may insteAd prescribe a de- -
sign or equipment standard requiring
the application of best available control
tochnology. Such standard shall g the
degree poasible set forth the emission re-
.dgcﬂgﬁs achievable by implementation
o
provide for compliance by means which
achleve equivalent results, . .
11 Responsibility for performing air .
quality impact analysis. A number, of
public comments suggested that thie re-
wing agency

is move

liksly to have the necessary dats which vised

is needed. The Administrator has cone
cluded that it would ba more
for the revl

expresséd concerning
Blvzs o bis qualiy teyant o
. : of genaral
fro::h b:ngz dmel:g:;nt n the arta :ﬁ;
_Tec & Pro source," since
reviewing dgency will define’ thiz ares
and perform the caleuls required,
4lso the provisions of paragraph {(Q)(3)
do not require ths appleant to submit
growth data with sach application, How.
ever, the reviewing agency may request
such data from the applcant in cases
where it does not have the necessary in-
formation sand will specify the area over
which such information i3 required.
12. Procedures for public participation,
. The proceduree specified in paragraph
() for public comment on an appleation
to construct have been modified to be

consistent with the procedures contained
in EPA's atlons for indiréct. source
review (39 FR 25292). The changes &l-

lnwtherevlewmgageneytorequirgig.

:

design or equipment, and shall ‘Act

determiring whether the source will vi-
olate an applicable air quality incre-
meni. This change sallows sintering
plants to be dropped from the Hst, since

sintering operations will be covered un-.

der the primary metals Industries which
are subject to review under thege regula-

A detalled explanation of the techni-

cal and policy considerations which form

the basis for these regulations is being
prepared. Upon completion, the Ad-
ministrator ‘will publish a notice in the
FrepzraL HxalsTer anpouncing the avall-

ability of this information for publie

These regulations will be effective
January 8; 1975 and will be applicable to
sources commencing construction on or
after June 1, 1915. -

(Becs. 110(c) and 301(a) of the Cisan Ar
as smended [42 UB.0. 1857 ¢-5(c) and
1857 g(a)]) : S

"Pated: Novemper 27,1974,
. Russmy E. Tramy,
v Administrator.

Subpart A, Part 52, Chapter I, Title
40, Code of Federal Regulations, is
amended as follows:

1. In §82.01, paragraph (d) is re-
' and D () is added. As
amended § 53.01 reads as follows:

% §52.01 Definitions.

. the emission rate of any pollute
ant for- which & national

has

standard
been promulgated under Part 50 of this .

chapter or which results i the emission

of any such pollutant not previpusly -
emitted that: .

) pXcept
(1) . maintenance, repair, and
replacerment sha:ladnot be considered a

(2) ‘The following shall not be con-
aidereds«:hmcelnthgmethodofop—
" d) An fnereass In the production
rate, if such increase does nok ex
the operating deslgn capacity of the
source; - o . . .

dh) An Inereave In.the hours of. oper-
ation; . .

material, if prior-to the effestive date of
& parnmph in thix Part whl_oh im-

- &

poses condiiions o or limits modifica-
tions, the source is deslgned to accom-
modate such altemative ‘use. - .

* ] L] = [ ]

(I) The term “best available.control
technology,” as applied t0 any afected
facility subject to Part 60 of this chapter,
means sny emission control device or
technique whith ig capable of Hmiting.»
emizsions to the levels proposed or pro-
muigated pursuant to Part 60 of this .
chapter. Where no standard of perfornm-
Ance has beer proposed or promulgated
Jor a source or portion thereof under
Part 60, best available control technology
shall bé determinsd on a case-by-case
basis considering the following:

(1) The proceas, fuels, and raw mate-~
rial avallable and to be employed in.the
facility involved, .

{2) The engineering aspecis of the ap-
plication of various types of control tech-
niques which have been adequately dem-
onatrated, )

{3 Process and fuel changes,

(4) The respective costs of the appll.
cation of all such control techmniques,
prociss changes, alternative fuels, etc.,

(6). Any applesble Biate and local
emisafon limitations, angd - e
(6) Locational and siting considera-
tlons, :

‘2, Section 52.21 is revised by designat-
ing the fArst paragraph (a)-and adding
paragraphs (b}, (c}, <), (&), and (f} to
Tead as follows:.

95221 i.g.gnlﬂcn;ll deterigiation of air

(a) Plon disapprovel, SBubsequent to
May 81, 1072, the Adininistrator reviewed
State implementstion plans to determing
whether or not the plans permit or pre-
.vent significant deterloration of air qual-
ltyinan_yporunnotanysmtawhemthe
exigting ‘air quallty is better than one or
Tnose of the aecondary standards. The
review indicates that State plans gener-
ally do not contain regulations or pro-
cedures specifically addressed

(b} Definitions. Fur purposes of this
sectien: -
-{1) The phrase “baselins air quality .

" concentration” refers to both sulfur di-

oxide and particulate matter and means
e sum of dmbient concentration levels
 during 1874 and thoss additional

" concéntrations. estimated to result from

" : . - N -, N .
; FEDERAL REGISTER, YOL 3%, NO. "235-—THURSDAY, DECEMBER 5, 1974

sources granted approval (bursuant to
approved new source review procedures
in the plan) for constriction or mod-
ification but not yet operating prior to
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eambiﬂw 6L 1 ays-’ ”
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B udhgien?d “a&mmdnn&x'
o ".‘capable of,mbetmg the standsrds have -
L e sqandaeds preamuige tedbedh;gl‘;tmafg
Sl - the s promulgs
Jooowehd able at-reasonable costs. -
N 'I'heregulaﬂmsanmbuﬂuuzmdards
4 arpeﬁqmmmeforsteammmm ns<’ 3
-1 - . cinerators, cément Diants, nitric md'
-~ plants, mdmﬂfutjcauidplan Eﬁ
by promulgated effective on p mﬂon
. and apply to sources, the constriictich or
. modification of ‘which . was .ebmm:nced
aﬂ.erAugustlv 1971, . . s
mted Deaemherlﬁ. 1.9'!'1,,'

- Witrise :D B:ummmk, .
Administrator,,
Euvlranmcntat mtocma;;

60,82 Btﬁnﬁnﬂl 1’0! snl:urd.}culde.

60.80 - Tm’mwmwﬂm W
Mxm—mﬂmuu O

Btatignary sources,

Hcthnd B—Dctarmmticn of stuck gus ¥eloc-
ity ang volumetrie ﬂqw rate (Type 8
: ‘pitog tyibd),

.‘Mmmd

nambd G-ﬁnetetﬁihmuon of méluture in
S stack gnnes. .

!\ﬂtﬂ,!_h'ndd
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Mothod B=Dotermindtion of
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'riﬂa 40, que of Pederal Rccuhﬁons. tmx - sources. .
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U Eme M"“" M.md 'm“m' : uf.-f;l haw 91-804, 84 Btat, 2718, -
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1 W SRR Subpdﬁ A<=General Provisio

§ 60.1 Applicability;

B -y e pomstrue . ‘The:provisions of this part apply to
- 808 D'mmwﬁ‘;’;,, d tlon u t.lie offner or operator of any stationary

eo.e Review of plans,

. Notification and uoommpmg
B w.s Performiance tests. -
R 1 I Aumnmtyoqmtqmmu.
50,30 ' State aythorisy:

ﬂo.ﬂ.&m’vmns . -

ity th A vy modification

e eonglryction or of
which-is commenced . after thé date of
publication’ in this part of any
- standard applicable to such Iu:illty‘

SM"Deﬁnjlm'
'Asusedintmspart,autarmsnot

wmﬁwmm
Fossll Fuabﬁudmmu e

h 800 : W@g‘“ﬁm““’ defined nérpin shall have the meaning
| eo1 Defnitons, P given them hn" the Act: _
- 8043 aoel 1 (8) “Act”.mekns the Cléan Al Act
' 6048 | (42 US.C. 1857 ¢t 'seq., as’ahended by
. 60.44 -‘A-. . Public Law 01-604, 84 Stat. 1676). .
8045 (b) *“Adminiatratir” means the Ad-
L . ‘miniftrato’ s the Brivirorimelital Pro-
Subpan iy his guthoriged
60.50
80.5] Deafniticna Tinder this. part.
. 6053 ammmr parucmau matter.” - - k) -“Btats
80.58 Moni] of cperailona. . building, 'st¥

60.84 Test methods and prosedures,.

- Subm F==Standdrdi &f Parfbrmarica for,

. _ Porfiand Cement Plosiss -
Appllmbﬂlty and deilgnation - ot

alfectsd 1y acility.

sy, fasiity, or tastal
ﬁm'whih_emlt&or‘nmremitmair

60.62 Btardard fof art!camte matter. pemén hp
£80.63 - Monitoriiig of cperations trols, oy supervises ‘an, aﬂ'ected fa.cmty
80.64 Test methods sud procedures. of a statlonary source: of which an af-

A4 Subpan G—Siandards o, Peribiinaice for Nitric *  fected facliity is a past.

’ . : Acd H.i_r‘ih (g “Construcblon" mea.x;s fabncatlon
80.70 Appiicability and designation of af- erectlon, ‘or hxstanauon of: an’ aﬁ'ected.

feoted focliity, facility. -
6071 Definiiidns. ¢h) "Modmcatxon"nmsany ph;vsieal

6073 Btandard Icf nitroged oxlues
80,78 Emissioh miohitoring.
60.74 Test méthods and proce&ures *

Subport H—Siandards of Parformance for Sulfuric
. Acid Plonis
8080 Applirabiity and denlgnnliun of ai-

fected facility.
6081 Definitions.

change In, or chafige jn the methodjof

increuses >the amount of any alr pol-
1u to whicrh & standard appligs)

in the emisslon of any air pollutant tto

- gemitied, except _thal.:

L

‘ 0

8089 " Standard 1Gr acid miat. e

mhonjtoFing. -
«*- ered s, change in tha megthod - of
.Method la-sunple and- vsloqny tnverleu!or L

a-—ﬂn.a a.nalysu far, eurbqp dioxide, .
wxoeq pir, ind dry.mojecular weight.. .

m::sanmmed!acn- o

proposed

repre-» ARy

operation of, an affécted facility which

which a standard applies) hot pre- lously -
: . BO - satlfrr irioxide. -

‘_’;,'_ R . V -. ._ ms-'-? .

. ’l . N .
repm hot ' be. Eonsidered-
ph ehlm;aﬁi L
T {2 Thedfollowing ﬂ:allnot be consid-

operaﬂon
o) An mcrme in theaproducﬁqg-
mwumhlmremdoasnptmeed K
operating desjgn cy.p éi_f.ir of the affec :
.mcmw

14y An mcrease m hours of operation:

{lii) Use of an alternatiye fuel or raw’
‘material i, prior to the daté any stand-
ard wder this part becomesd applicable
to suth facllity, as provlded by §60.1,
‘the affected faciiily-is. e
commodate sudh T
(). “Commenced”

. er or operator ‘has nnnerm:m a con- -

tinuous pProgram. ~constfuetion or'- .
modification- or th&t 21) GWRLEY ‘OT opera-". .
‘tor-has: entered - ints- a binding. agree-
ment.or contractiial obunﬁonto under-
take and complets, within a ressonable
time, a. coqunuous program oﬂ' ¢onstyut-

" tion or
- which

emaions-
of light and obscure the view of an object
in the Hhackground. :
< (k) “Mitrogen “oxides™ mea.ns all’ ox-
ides of nitrogen except nitrous oxide, aa
measm-edbytestmambdssetxwmm

thiz part.
(L “Shmdard' of. noymal cond.i&om".
Lme "*70° Fahrenheit ‘2L 1° “centi-

‘grade) and 29.92 ih. Hg: €760 mm. Hg’. [

(m) “Proportional” sampling” means
sampling &t a rate that produces & con- °

stamt ratio o%mpung rate tbstackw ,
fow rate. o -

- (9) “Startup” means the smf.sng o
; _dl of n.n nnectéd Iaciut.v Tor any

-B, t u -.-Bﬂush l.hemnl nn‘u..
nn.l.-—cql_mua)

- gh :

mg. -mllligrn-m{i)
-rmummr{u.

1 —lllﬂ'(li ’ -
nm; -'-mameberfs‘u—lo -t meter.
ag.~—nycrograni(s) . 10-F gram.
Hg.—mepeury. .
lu --hu:h(esl

1,
lb —pni.md un N

- NO,~nilpogen §
NO ~-nityogen oxides.

1 e hlc meter,
- em!l.ued by such factlity or which asrtdl, MM —igmial cuble

s.cf —siandort) cubie feet.
B8O —~pulfur dinxide,
HE0 - rulfuric acld.

-
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Albany, NY 12224-0341
For State of New York

Peter Hans Lehner
Attorney General’s Office,

State of New York
Environmental Protection Bureau
120 Broadway, 26® Floor
New York, NY 10271
For State of New York

Richard Blumenthal

Attomey General

Kimberly P. Massicotte

Matthew I. Levine

Attorney General’s Office,
State of Connecticut

P.O. Box 120

55 Elm Street

Hartford, CT 06141-0120

For State of Connecticut

G. Steven Rowe
Attorney General
Gerald D. Reid

Attorney General’s Office of State of Maine

6 State House Station

111 Sewall Street
Augusta, ME 04333-0006
For State of Maine

J. Joseph Curran, Jr.

Attorney General

Kathy M. Kinsey

Lorraine Herson-Jones

Office of the Attorney General

Maryland Department of the Environment
1800 Washington Boulevard, Ste, 6048 -
Baltimore, MD 21230
Kkinsey@mde.state.md.us
smartielli@mde.state.md.us

For State of Maryland

Thomas F. Reilly

Attorney General

Frederick D. Augenstern

Assistant Attomney General

James R. Milkey

William L. Pardee

Office of the Massachusetts Attorney.
General

Environmental Protection Division
1 Ashburton Place, 18th Floor
Boston, Massachusetts 02108

fred.augenstern@apo.state.ma.us
jiim.milkey@ago.state.ma.us

bill.pardee@ago.state.ma.ns
For Commonwealth of Massachusetts

Peter W. Heed

Attorney General

Maureen D. Smith .
Senior Assistant Attorney General

Environmental Protection Bureau

Office of Attorney General
33 Capitol Street

Concord, NH 03301-6397
For State of New Hampshire




Peter C. Harvey
Attorney General
Stefanie A. Brand
Ruth E. Carter
Kevin P. Auerbacher
Jean Reilly
Richard J. Hughes Justice Complex
- 25 Market Street

P.O. Box 093

Trenton, NJ 08625-0093
- For State of New Jersey

Patrick C. Lynch

Attorney General

Tricia K. Jedele

Special Assistant Attorney General
Dep’t of Attorney General

150 South Main Street
Providence, RI 02903

For State of Rhode Island

William H. Sorrell

Attomey General

Erick Titrud

Kevin O, Leske

Office of the Attorney General
109 State Street

Montpelier, VT 05609-1001
For State of Vermont

Norman L. Rave

Lois Godfrey Wye

Angeline Purdy

U.S. Department of Justice

Environment & Natural Resources Division
- P.O. Box 23986

L’Enfant Plaza Station

Washington, DC 20026-3986

For US EPA, et al.

Monica Derbes Gibson

Alan Eckert '

Office of General Counsel

U. S. Environmental Protection Agency
1200 Pennsylvania Ave., NW (MC 2344A)
Washington, DC 20460

For US EPA, et al.

Michael P. Bedrin, Chief Counsel

Robert A. Reiley .

Commonwealth of Pennsylvania,

Dept. of Environmental Protection

9™ Floor RCSOB

P.O. Box 8464

Harrisburg, PA 17105-8464

For Commonwealth of Pennsylvania (D.C.
Cir. 03-1016)

Barbara B. Baird, District Counsel
South Coast AQMD

21865 E Copley Drive

P.O. Box 4940

Diamond Bar, CA 91765-0940

bbaird@agmd.cov

vrodriguez@agmd.gov
For South Coast Air Quality Management

District (D.C. Cir. 03-1033 and 03-1457)

Robert J. Spagnoletti,

Attorney General

Edward E. Schwab,

Deputy Attorney General, Appellate Div
Donna M. Murasky

Senior Litigation Counsel

Office of the Attorney General for the
District of Columbia

441 Fourth Street, NW, Sixth Floor
Washington, DC 20001

donna.muraskv@de.gov
kkatzenbarger@dchealth.com

For District of Columbia
(D.C. Cir. 03-1036)

James R. May

James M. Stuhltrager

Mid-Atlantic Environmental Law Center
4601 Concord Pike, P.O. Box 7474
Wilmington, DE 19803-0474
James.R.May@law.widener.edu

For Delaware Nature Society

(D.C. Cir. 03-1040)




M. Jane Brady, Attomey General

Valerie S. Csizmadia

Deputy Attorney General

Department of Justice

102 W. Water Street, 3" Floor

Dover, DE 19904

For State of Delaware (D.C. Cir. 03-1041)

Bill Lockyer, Attorney General
Matthew J. Goldman

Mary E. Hackenbracht

Attorney General’s Office of California
1300 I Street _

P.O. Box 944255

Sacramento, CA 94244.2500

For People of the State of California, et al.

(D.C. Cir. 03-1044)

Stephen S. Stark, County Counsel
William M. Dillon

Deputy County Counsel

County of Santa Barbara

105 E. Anapamu St. #201

Santa Barbara, CA 93101
wdillon@co.santa-barbara.ca.us

For Santa Barbara County Air Pollution
Control District (D.C. Cir, 03-1045)

Noel A. Kiebaum, County Counsel
Robert N. Kwong
Assistant County Counsel
County of Ventura
- County Government Ctr., Admin Bldg.
800 South Victoria Avenue
Ventura, California 93009-1830
rkwong@coconet.org
For Ventura County Air Pollution Control
District (D.C. Cir. 03-1045)

Katherine Currie Pittard

District Counsel

Sacramento MAQMD

777 12% Street, 3 Floor

Sacramento, CA 95814

For Sacramento Metropolitan Air Quality
Management District (D.C. Cir. 03-1045)

David P. Schott, District Counsél

Monterey Bay Unified Air Pollution Control
District

24580 Silver Cloud Court

Monterey, CA 93940

For Monterey Bay Unified Air Pollution
Control District (D.C. Cir. 03-1045)

Steven M. Basha

County Counsel

Leslyn K. Syren

Deputy County Counsel

625 Court Street, Room 201

Woodland, CA 95695

For Yolo Solano Air Quality Management
District (D.C. Cir. 03-1045)

F. William Brownel}

Henry V. Nickel

Douglas S. Burdin -

David S. Harlow

Craig Harrison

Hunton & Williams LLP
1900 K Street, NW, Ste. 1200
Washington, DC 20006-1109
bbrownell@hunton.com
hnickel@hunton.com
dburdin@hunton,com
viini@hunton.com
mparker@hunton.com

- dharlow@hunton.com

charrison@hunton.com

sfisher@hunton.com
mijaber@hunton.com -

For Utility Air Regulatory Group

(D.C. Cir. 03-1046), Alabama Power
Company, et al (D.C. Cir. 03-1176) and
(D.C. Cir. 03-1178) '

Leslie S. Ritts

Lorane F. Hebert

Hogan & Hartson

555 Thirteenth Street, NW

Washington, DC 20004-1109

For National Environmental Development
Association’s Clean Air Regulatory Project
(D.C. Cir. 03-1047)




Christopher P. McCormack

Tyler Cooper & Alcorn, LLP

205 Church Street

P.0O. Box 1936

New Haven, CT 06509-1910

For City of Groton, City of Middletown,
City of Stamford, Town of Cornwall, Town
of East Hartford, Town of Easton, Town of
Greenwich, Town of Hebron, Town of
Lebanon, Town of Newtown, Town of
North Stonington, Town of Pomfret, Town
of Putnam, Town of Rocky Hill, Town of
Salisbury, Town of Thompson, Town of
Wallingford, Town of Washington, Town
of Westbrook, Town of Weston, Town of
Woeodstock, Connecticut (D.C. Cir. 03-
1049)

Daniel C. Esty

Esty & Associates

213 Preston Road

Cheshire, CT 06410

For City of Hartford, City of New Haven,
City of New London, City of Waterbury,
and Town of Westport, Connecticut
(D.C. Cir. 03-1049)

Peggy A. Lautenschlager

Attorney General

Thomas L. Dosch :

Wisconsin Department of Justice

P.O. Box 7857

Madison, W1 53707-7857

For State of Wisconsin (D.C. Cir. 03-1050)

Denise W. Kennedy

Robert T, Connery

John F. Shepherd

Holland & Hart

555 Seventeenth Street

Suite 3200
Denver, CO 80202 ‘

For Newmont Mining Corporation (D.C.
Cir. 03-1051)

Lisa Madigan, Attorney General
Matthew J. Dunn

Thomas E. Davis

Environmental Bureau

500 South Second Street

Springfield, 1l 62706

For State of Illinois (D.C. Cir. 03-1052)

Michael A. Cardozo
Corporation Counsel of the City of New York
Mark P. McIntyre
William Plache
Corporation Counsel’s Office of the
City of New York
New York City Law Department
100 Church Street
New York, NY 10007
For City of New York (D.C. Cir., 03-1054)

Dennis J. Herrera

City Attorney

Andrew Schwartz

Office of the City Attorney

City and County of San Francisco
1 Dr. Carlton B Goodlett Place
City Hall, Room 234

San Francisco, CA 94102
andrew.schwartz@sfpov.org

For City and County of San Francisco
(D.C. Cir. 03-1054)

William H. Lewis Jr.

Morgan, Lewis & Bockius LLP

1111 Pennsylvania Avenue, NW
Washington, DC 20004

For Clean Air Implementation iject
(D.C. Cir. 03-1056), NSR Manufacturers
Roundtable (D.C. Cir. 03-1057) and
American Chemistry Council (D.C. Cir. 63-
1175) and Intervenors American
Petroleum Institute

Jerry W. Kilgore

Attorney General

Roger L. Chaffe

Carl Josephson

Office of the Attorney General
Special Prosecutions Section
900 East Main Street

Richmond, VA 23219

For Commonwealth of Virginia




Steve Carter

Attorney General

Thomas M. Fisher

Office of the Attomney General

302 West Washington Street

IGC South, 5" Floor

Indianapolis, IN 46204-2770

For Attorney General for the State of
Indiana

Phil Kline

- Attomney General

David W, Davies

129 SW Tenth Avenue, 2™ Floor
Topeka, KS 66612-1597

For State of Kansas

Jon C. Bruning

Attorney General

Jodi M. Fenner

David Cookson

Natalee J. Skillman
Assistant Attorneys General
2115.State Capitol

Lincoln, NE 68509-8920
For State of Nebraska

Wayne Stenchjem

Attorney General

Lyle G. Witham

Dean J. Haas ‘
Office of Attorney General
500 North Ninth Street
Bismarck, ND 585014509
For State of North Dakota

Henry D. McMaster

Attorney General

J. Emory Smith

Office of the Attorney General
P.O. Box 11549

Columbia, SC 29211

- AGESMITH@ag state.sc.us

For State of South Carolina

Lawrence E. Long

Attommey General

Roxanne Giedd

Office of the Attorney General
500 East Capitol Avenue
Pierre, SD 57501 _

For State of South Dakota

Mark L. Shurtleff

Attomey General

Fred G. Nelson

Office of the Attormey General
160 East 300 South, 5" Floor
P.O. Box 140873

Salt Lake City, UT 84114-0873
For State of Utah

Russell S. Frye

John L. Wittenborn

Collier Shannon Scott

3050 K Street, NW, Ste. 400

Washington, DC 20007

For American Forest & Paper Assn, (D.C.
Cir. 03-1175), Specialty Steel Industry of
North America, and Steel Manufacturers
Assn,

Philip M. Jay, District Counsel

San Joaquin Valley Unified APCD
1990 East Gettysburg

Fresno, CA 93726

For San Joaquin Valley Unified Air
Pollution Control District

Gregg D. Renkes, Attorney General
Steven E. Mulder,

‘Assistant Attorney General

Office of Attorney General
Department of Law

1031 West 4™ Avenue, Ste. 200
Anchorage, AK 99501

For State of Alaska




Robert A. Messina

General Counsel

- Ilinois Environmental Regulatory Group
3150 Roland Avenue

P.O.Box 5776

Springfield, IL 62705-5776

For Hlinois State Chamber of Commerce
and Illinois Environmental Regulatory
Group

Dell E, Perelman

Leslie A. Hulse

Counsel

American Chemistry Council

1300 Wilson Boulevard

Arlington, VA 22209
leslie_hulse@americanchemistry.com
For American Chemistry Council (D.C.
Cir. 03-1175)

Martha Elizabeth Cox

Harry M. Ng

American Petroleum Institute

1220 L Street, NW

Washington, DC 20005

For American Petroleum Institute

William Bumpers

Baker & Botts

1299 Pennsylvania Avenue, NW
The Warner, Suite 1300 West
Washington D.C. 20004-2400
For Duquesne Light Company

Charles H. Knauss

Swidler Berlin Shereff Friedman, LLP

3000 K Street, NW

Suite 300

Washington, DC 20007-5116

For Alliance of Automobile Manufacturers

Julie C. Becker

Alliance of Automobile Manufacturers

1401 Eye Street, NW, Suite 900
Washington, DC 20005

For Alliance of Automobile Manufacturers

N

Julie Jafyes (/

Litigation Assistant

Richard Wasserstrom

Environmental Counsel

American Forest & Paper Association, Inc.
1111 19° Street, NW, Suite 800
Washington, DC 20036

For American Forest & Paper Association

David Mark Driesen

Syracuse University College of Law
Offices of the Faculty

Syracuse, NY 13244-1030
ddriesen@law.syr.edu

For Amici H, Rodham Clinton, J. Corzine,
J. Jeffords, P, Leahy, B. Boxer, F.
Lautenberg, C, Schumer, and J. Reed

Christopher H. Schroeder

Duke University School of Law
P.O. Box 90360

Durham, NC 27708-0360

For Amicus Clean Air Trust

Charles J. Crist, Attorney General
Jonathan A. Glogau

Office of the Attorney General
The Capitol

Suite PL-01

Tallahassee, FL 32399.1050

For Amicus State of Florida

Hope M. Babcock

Senior Attorney/Director

Eric Albert

Staff Attorney

Institute for Public Representation
Georgetown University Law Center
600 New Jersey Avenue, NW, Ste. 312
Washington, DC 20001
babcock{@law.georgetown.edu

For Amici American Thoracic Society,
American College of Chest Physicians, and
National Association for the Medical
Direction of Respiratory Care

William D. Evans, Sr.

Anne Arundel County Office of Law
0 Riva Road

Annapolis, MD 21401

For Amicus Anne Arundel County,

Maryland




